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ERROR to the circuit court for the district of L the breach

; . of covenant as-
Massachusetts, in an action of covenant brought by signed be, that
Flecher against Peck. . ;};ea::ﬁ;;;g
sell and dis-
The. first count of the declaration states that Peck, pose of the
by his deed of bargain and sale dated the 14th of May, go’udlpllesan?n
1803, in consideration of 3,000 dollars, sold and con- bar to say that
veyed to Fletcher, 15,000 acres of land lying in com- g‘:s xegl’l‘;'g;’:
mon and undivided in a tract describedasfollows:begin- powered tosell
ningon the river Mississippi,wherethe latitude 32 deg. and convey the
40 min. north of the equator intersects the same, ranning thoughthefacts

thence along the same parallel of latitude a.due east st‘ated in_the
course to the Tombigby river, thence up the said Deasinduce:
Tombigby river to where the latitude of 32 deg. 43 ficient to jusu-
‘min. 52 sec. intersects the spme, thence along the same ggvde"ﬁ'? i
parallel of latitude a due west course to the Mis- breach assign-
sissippi; thence down the said river, to the place of ¢

S . o . . Itis not ne-
beginning ; the said described tract containing 500,000 cessary that &

acres, and is the same which was conveyed by Na- breach o co-
thaniel Prime to Oliver Phelps, by deed dated the jney fn e
27th of February, 1796, and-of which the said Phelps very words of
conveyed four fifths to Benjamin Hichborn, and the {‘t‘eis"s";é'ﬁe“;
'said Peck by deed dated the 8th of December, if it show a
1800; the said tract of 500,000 acres, being part ubstantial

A ) breach.
of a tract whichk James -Grecnleaf conveyed t0 = The court

the said N. Prime, by deed dawed the 23d of Sep- illnotdectare
tember, 1795, and is parcel of that tract which James goutitationals

Gunn, Mathew M¢Allister, George Walker, Zacha- unless the op-
riah Cox, Jacob Walburger, William Longstreet and Pgiition  be-
‘Wade Hampton, by deed dated 22d of August, 1795, stitution and
conveyed to the said James' Greenleaf; the. same z‘l;imt"‘&'phg’:
being part of that tract which was granted by ‘Fhe legislas
letters patent under the great seal of the state of ture of Geor-
Georgia, and the signature of George Matthews, Esq. §ai e power
governor of that state, dated the 13th of January, 1795, of disposing of
to the said James Gunn and others, under the name g‘r‘,?ate‘(’,““‘,’f‘fg;
of James Gunn, Mathew M*tAllister, and George l\yitpti:} its own
N . THAMIS
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Feererer ‘Walker and their associates, and their heirs and as-
v. AR . .
Ppox. 5igns in fee-simple, under the name of the Georgia
_company ; which patent was issued by virtue of an
Taa contest ACt Of the legislature of Georgia, passed the 7th of
‘.e(t;w;gnl two January, 1795, entitled ¢ An act supplementary to
adividuals, ~Tatl 3
faiming wader 20 Ct for appropriating part of the unlocated terri-
in astof ale. tory of this state for the payment of the late state

{islature, the troops, and, for other purposes therein mentioned,-and
rourt ecannot

inquire  into declaring the right of this state to the unappropriated
fhhe_ N motives territory thereof, for the protection and support of the
tod he mom. frontiers of this state, and for otker purposes.”

lers of that
}ﬁ%’ﬂ:ﬁ‘l‘s‘ﬁm# That Peck, in his deed to Fletcher, covenanteu
night _ consti- ¢ that the state’ gf: Georgia aforesaid was, at the time
futionally pass of the passing of the act of the legislature thereof,
cuch an act; . . « 3 .

it the act be (entitled as aforesaid,) legally seised in fee of the
lothed  with 50l thereof, subject only to the extinguishment of

il [ the requi- part of the Indian title thereon. And that the le-

law, a court, gislature of the said state at the time of passing the

e of lay, act of sdle aforesaid; had good right to sell and dis-
rannot sustain pose of the samie in manner pointed out by the said
(o st hetween act. And that the governor of the said state had law-
‘ounded  on ful authority to issue his grant aforesaid, by virtue of
the allegation the said act. And further, thatall the title which the
+ nullity " in S2id state of Georgia ever had in the aforegranted

uonsequence of premises has been legally conveyed to the said¢John

B eo e Peck by force of the conveyances aforesaid. And
influenced cer- further, that the title to the premises so conveyed by
o :“;g{g‘l’;? the state of Georgia, and finally vested in the said Peck,
ware  which has been in no way constitutionally or legally impair-
S}a%:;f "lglg‘; ed by virtue of any subsequent act of any subsequent
iain it natare legislature of the said state of Georgia.”
a contract, . ) *
:’é‘ﬁt‘;h‘:\“’?;‘gﬁ The bredch assigned in the first count was, that
ged under that at the time the said act of 7th of January, 1795, was
contract, a°” re- [{3 3 3 . ’; . 1
peal of the law passed, « the said Iggxslature had- no authority to s_eh
vannat _devest and dispose of the tenements aforesaid, or of any part
those rights.  thereof, in the manner pointed out in the said act.”

A party to a .
contract cannot . .. .
pronounce its - “The 2d count, after stating the cévenantd in’ the deed

f;‘i::,:lifgmug}; as stated in the first count, averred; that at ~Aigusta,

that party be . in the said state of Georgia, on the 7th day of Janua-
savereignstate: py 1795, the said James Gunn, Mathew M¢Allister
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and George Walker, promised and -assured divers FLpTciex-.
members of the legislature of the said state then. 5 %
_ duly and legally sitting iri general assembly of the o~
- said state, that if the said members would assent 1o Agrans is a
and vote for the passing of the act of the said general Sonéract. exe-
assembly, entitled as aforesaid, the same then being A law, an-
before the said general assembly in the form of a bill; nulling - con-
and if the said bill should pass into a law, that such ypronstitution.
members should have a share of, and be interested in, a)because it is
2ll the lands, which they the said Gunn, M*Allister and ;‘n:“t‘l‘;e"'ﬂ,‘;ﬁg’z
Walker, and their associates, should purchase of the tion of cor-
said state by virtue of and under authority of the {iaets, m‘l‘;:l‘;fg%
same law: and that divers of the said members to the constifo-
whom the said promise and assurance was so made {on of the”
as aforesaid, were unduly influenced thereby, and un- ~The p:.?_
der such influence did then and there vote for the pass- clamation — of.
ing the said bill into a law; by reason whereof the g:ea:\ B
said Jaw was a nullity, and from the time of passing in 1763 did
the same as aforesaid was, ever since has been, and porSer the
now is, absolutely void and of no effect whatever ; and Geargia. ~
that the title which the said state of Georgia had in Of'lgfe natare
the aforegranted premises at any time whatever was tige is not
never legally conveyed to.the said Peck, by force of the Bi¢hes to bg-
conveyances aforesaids” pugnant. %o
seistré in fee
The third count, atter repeating all theavermentsand s it ®

fecitals contained in the second, further averred, that
after the passing of the said act, and of the execution
of the patent "aforesaid, the general assembly of the
state of Georgia, being a legislature of that state sub-_
sequent to that which passed the said act, at a session
thereof, duly and legally holden at Augusta, in the
said state, did, on the 13th of February, 1796, because
of the undue influence used as aforesaid, in procuring
the said act to be passed, and for other causes, pass
another certain ‘act in the words follewing, that is"to-
say, * An act declaring null and void a.certain usurped
act passed by the last legislature of this state at Au-
gusta, the 7th day of January, 1795, ugder the pre-
tended title of ¢ An_act supplementary fo -an act
entitled an—act for appropriating a part ef the unloca-
Yol VI*° M .
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ted territory of the state for the payment of the late
state troops, and for other purposes therein mention-
ed, declaring the right of this state to the unappropria-
ted territory thereof for the protection of the frontiers,
and for other purposes’ and -for expunging from the
public records the said usarped act, and declaring the
right of this state to all lands lying within the bounda-
ties therein mentioned.”

By which, after a long preamble, it is enacted,
¢ That the said usurped act passed on the 7th of Janua-
ry. 1795, entitled, &c. be, and the same is hereby de-
clared, null and void, and the grant or grants right or
rights, claim or claims, issued, deduced, or derived
therefrom, or from any clause, letter or spirit of the
same, or any part of the same, is hereby also anulled,
rendered void, and of no effect; and as the same was
made without constitutional authority, and fraudulently
obtained,.it is hereby declared of no binding force or
effect on this state, or the people thereof, bnt is and
are to be considered, both Jaw and grant, as they ought
to be, ipso facto, of themselves, void, and the territory
therein mentioned is also hereby declared to be the
sole property of the state, subject only to the right
of treaty of the United States to enable the state to
purchase under its pre-emption right, the Indian
title to the same.”

“The 2d section directs the enrolled law, the grant,
and all deeds, contracts, &c. relative to the purchase, to
be expunged from the records of the state, &c.

‘I'he 3d section declares that neither the law nor the
grant, nor any other conveyance, or agreement relative
thereto, shall be received in evidence in any court of
law or equity in the state so far as to establish a right
to the terfitory or any part thereof, but. they may be
received in evidence'in private. actions between indi-
viduals for the recovery of money paid upon pretended
sales;, &c.

The 4th section provides for the-repayment of
money, funded stock, &c. which may have been paid
into the treasury, provided it was then remaining
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therein, and provided the repayment should be de- Frercmse

manded within eight months from that time. Paex
The 5th section prohibits any application to con-

gress, or the general government of the United States

for the extinguishment of the Indian claim; and

The 6th section provides for the promulgation o
the act. . .

The count then assigns a breach of the covenant in
the following words, viz. “ And by reason of the
passing of the said last-mentioned act, and by virtue
thereof, the tifle which the said Peck had, as aforesaid,
in and to the tenéments aforesaid, and m and to any
part thereof, was constitutionally and legally impaired,
and rendered null and void.” -

The 4th count, after reciting the covenants as in
the first, assigned as a breach, * thatat the time of
passing of the act of the 7th of January, 1795, the
United States of America were seised in fee-simple
of all the tenements aforesaid, and of all the soil
thereof, and that at"that time the State of Georgia was
not seised in fee-simple of the tenements aforesaid, or
of any part thereof, nor of any part of the soil there-
of, subject only to the extinguishment of part of the
Indian title thereon.” . :

The defendant lsleaded four pleas, viz.

1st plea. As to the breach assigned in the first
count, he says, :

That-on the 6th of May, 1789, at Augusta, in the
State of Georgia, the people ofrthat state by their
delegates, duly authorized and empowerea to form,
declare, ratify, and confirm a constitution for the go-.
vernment of the said state, did form, declare, ratify,
and confirm such constitution, in the words following?z

Here was ingerted the whole constitution, the 16th
section of which declares, that the general assembly
hall have power to make all laws-and ordinances
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'which they .shall deem necessary and proper for the
good of the state which shall not be repugnant to this
constitution. The plea then avers, that until and at
the ratification and confirmation aforesaid of ‘the said
constitution, the people.of the said state were seised,
among other large parcels of land,.and tracts of coun--
try,of all the tenements described by the said Fletcher
*in his said first count, and of the soil thereof in abso-
lute sovereignty, and in fee-simple; (subject only to
the extinguishment of the Indiah title to part thereon ;)
and thatipon the confirmation and ratification of the
said constitution, and by force thereof,. the said State
of Georgia became seised in absolute sovereignty, and
in fee-simple,: of all the tenements aforesaid, with the
soil thereof, subject asaforesaid ; the same being with-
in the territory and jurisdiction of the said state, and
the same state continued so seised in fee-simple, untit
the said tenements and soil were canveyed by letters
-patent under the greatseal of the said state, and under
the signature of George Matthews, Esq. govenor
thereof, in the* manner and form mentioned by the
said Fletcher in his said first count, And the said
Peck further saith, that on the 7th of January, 1795,
at a session of the general assembly of the said state
duly holden at Augusta within the same, according to-
the provisions of the said constitution, the said gerne-
ra} assembly, then and there possessing all the powers

_vested in the legislature of the said state by virtue of
the said constitution, passed the act above mentioned,
by the said Fletcher in the assignment of the breach
aforésaid, which act is in the words following, thatis to
sayy * An att supplementary,” &c.

Here was recited the whole act, which, after a long
picamble, declares the jurisdictional and.territorial
rights, and the fee-simple to be in the state, and then
enacts, that certain portions of the vacant-lands &' ould
be sold to four distinct associations of individuals,
calling themselves respectively, ¢ The Georgia Compa--

ny,” . “The Georgia Mississippi Company,” ** The
Upper Mississippi Company,” and ** The Tennessee
Company.”

The tract ordered to be sold to James Gumn and
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others, (the Georgia Company,) was descr.ed as fol-
lows: ‘ All that tract or parcel of land, including
islands, situate, lying and being within the following

.boundaries ; thatsis to say, beginning on the Mobile

bay where the latitude 31 deg. north of the equator,
intersects the same, running ‘thence up the said bay to
the mouth of lake Tensaw; thence up the said lake
Tensaw to the Alabama river, including Curry’s, and
all other islands therein; thence up the said Alabama
river to the junction of the Coosa and Oakfushee
rivers ; thence up the Coosa river above the big shoals
1o where it intersects the latitude of thirty-four de-
grees north of the equator; thence a due west course

FreTClELR
A
Pecx.

SN~

to the Mississippi river; thence down the middle of

the said river to the latitude 32 deg. 40 mm.; thence,

a due east course to the Don or Tembigby river;

thence down the nuddle of the. said river to its juife-
tion with the Alabama river; thence doewn the mid-
dle of the saidriver to Mobile bay ; thence down the
Mobile bay to the place of beginning.

Upon payment of 50,000 dollars, the governor was
required to issue and sign a grant for the same, takipg
a mortgage to secure the balance, being 200,000 dol-
lars, payable on the first of November, 1795 .

The plea then-avers, that all the tenements described
in the first count are included in, and parcel of, the
lands in the said act to be sold to the'.said Gunn,
MeAllister, and Walker and their associates, as in thé
act is mentioned. N o

‘And that by force and virtue of the said act, and of
the constitition aforesaid, of the said state, the said
HMatthews, governor of the said state, was fully and le-
gally empowered to sell and convey the tenements
aforesaid, and the soil thereof, subject as aforesaid, in
fee-simple by the said patent under the seal of the
said state, and under his signature, according to the
terms, limitations, and conditions in, the said act men-
tioned. And all this he is ready to yerify; wherefore,
&c. : B ’
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JZggreuzz  To this plea there was a general demurrer and
P Jjoinder. ’
'2CK.
=Y 2d plea. To the second count the defendant, “pro-
testing that the said Guan, M*Allister, and Walker
did not make the promises and assurances to divers
members of the legislature of the said state of Geor-
gla, supposed by the said Fletcher in his second count,
for plea saith, that until after the purchase by the said
Greenleaf; as is mentioned in the said second count,
neither he the said defendant; nor the said Prime, nor
the said Greenleaf, nor the said Phelps, nor the said
Hichborn, nor either of them, had any notice nor
knowledge that any such promises and assurances
were made by the said Gunn, M¢Allister and Walker,
or either'of them, to any of the members of the le-
gislature of the said State of Georgia, as is supposed
by the said Fletcher in his said second count, and this
he is ready to verify,” &c.

To this plea also there was a general demurrer and
joinder.

. 3d plea to the third count was the same as the
second plea, with the addition of an averment that
Greenleaf, Prince, Phelpsy, Hichborn and the defend-
ant were, until and after tli¢ purchase by Greenleaf, on
the 22d of August, 1795, and ever since have been,

" citizens of some of the United States other than the
State of Georgia.

To this plea also there was a general demurrer and
joinder.

4th Plea. To the fourth count, the defendant pleaded
that .at the time of passing the act of the 7ih of Ja-
nuary, 1795, the State of Georgia was seised in fee-sim-
ple of all the tenements and territories aforesaid, and
of all the soil thereof, subject only to the extinguish-
ment of the Indian title te part thereof, and of this he
puts himself on the country, and the plaintiff likewise.

6
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Upon the issue joined upon the fourth plea, the jury-

found the following special verdict, viz."

That his late majesty, Charles the second, King of.

Great Britain, by his letters patent under the great seal
of Great Britain, bearing -date the thirtieth day of
June, in the seventeenth year of his reign, did grant
unto Edward Earl of Clarendon, George Duke of
Albemarle, William Earl of Craven, Jobn Lord
Berkeley, Antony Lord Ashby, Sir George Carteret,
Sir John Colleton, and Sir William Berkeley, therein
called lords proprietors, and their heirs and assigns,
all that province, territory, or tract of ground, situate,
Jying and beingin North America, and described as
follows: extending north and eastward ‘as far as the
north end of Carahtuke river or gulletj upon a straight
westetly line to Wyonoahe creek, which lies within or
about the degrees of thirty-six and thirty minutes of
aorthern latitude, and so west in a direct line as far as
the South Seas, and south and westward as far as the
degrees of twenty-nine inclusive, northern latitide, and
50 west in a direct line as far as the South Seas, (which
territory was called Carolina,)- together with all ports;
harbours, bays, rivers, soil, land, ficlds, woods, lakes,
and other rights and privileges therein named; that
the said lords proprietors, grantees aforesaid, after-
wards, by force of said grant, entered upon and took
possession®of said territory, and established within the
same many settlements, and erected therein fortifica.
tions and posts of defence.

And the jury further find, that the northern part of

the said tract of land, granted as aforesaid to the. said”

lords proprietors, was afterwards created a colony by
the King of Great Britain, under the name of North
Carolina, and that the most northern part of the thirty-
fifth degree of north latitude was thet and -ever after-
wards the boundary and line between North Carolina
and South Carolina, and that the land, described in the
plaintif’s declaration, is situate in that part of said
tract, formerly called Carolina, which was afterwards
a colony called South Carolina, as aforesaid; that
afterwards, on the twenty.sixth day of July, in the

FLETcHER
V.

. Prex,

o~
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third year of the reign of his late majesty George the
second, King of Great Britain, and in the year of our
Lord one thousand, seven hundred and twenty-nine,
the heirs or legal representatives of alt the said gran-
tees, except those of Sir George Carteret, by deed of
indenture, made between duthorized agents of the said
King George the second, and the heirs and represen-
tatives of the said grantees, in conformity to an act of
the parliament of said kingdom of Great Britain, en-
tiled, “ An-act for establishing an agreement with
seven of the lords proprietors of Carolina for the sur-
render of their title and interest in that province to his
majesty,™ for and in consideration of the sum-of
twenty-two thouSand five hundred pounds of the mo:

:ney of Great Britain, paid to the said heirs and repre-

sentatives of the said seven of the lords proprietors,
by the said agent of the said king, sold and surrendered
to his said majesty, King George the second, all their
right of soil; and other privileges to the said granted
territory ; which deed of indenture was duly executed
and was enrolled in the chancery of Great Britain, and

‘there remains in the chapel-of the rolls. That after-~

wards,_on. the ninth day of December, one thousand,
seven hundred and twenty-nine, his said majesty,
George' the second, appointed Robert Johnson, Esq.
to be governor of the province of South Carolina, by
a.commission under the great seal of the said kingdom
of Great Britain ; in which commission the said Gos
vernor Johnson is authorized to_grant lands within the

.said province, but no particalar limits of the said pro-

vince i$ therein defined.

And the jury further find, that the said Governor
of South Carolina did exercise jurisdiction in and
aver the said colony of South Carolina under the com-
mission aforesaid, claiming to have jurisdiction by
force thereof as far southward and westward as the
gouthern and western bounds of the aforementioned.
grant of Carolina, by King Charles the second, to the
said lords proprietors, but that he was often interrupt-
ed therein and prevented therefrom in the southern
and western parts of said grants by the public enemies
of the King of Great Britain, who at divers times
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had .actual possession of the’southern and western
parts aforesaid. That afterwards_the right honoura-
ble Lord Viscount Percival, the honouratle ¥.dwhrd
Digby, the honourable Geurgé Carpenter, James Ogle-
thorpe, Esq., with others, pctmoncd the lords of the
committee of his said majesty’s privy council for a-
grant of lands in South Carolina, lor the charitable
purpose ‘of transporting neccssitous persops and famis
lies from London to that province, to procure there -a
livelihood by their industry, and to, be ‘incorporated- for
that purpase ; that the lords of the said privy, council
xeferred the'said petition to the Board of trade, so call-
«d, in Great Britain, who, on the seventeenth day of
Dccembex‘, in the-year of ‘our Lord one.thousand sea
ven hundred and thirty, made report thereon, and
therein recommended that his said majesty wouid. be
pleased to incorporate the said petitioners as a charita-
ble society, by tht name of “ The Corporation for the
purpose .of estabhshmg charltable colonics - America,
with perpetual successions” And the said feport fura

Fm:'rcun&

Pscx

ther recommended, that his said majesty be pleased .

 to grant to the said petitioners and their suecessors
for ever, all that wract of land in his province oi South
Carolina, lying between the rivers ‘Savannah and Alata-
_maha, to be bounded by the most navigable and largest:
branches of the Savannah, and the most southerly
branch of the Alutamaha.” And that they should be
separated from the province of South Carolina, and

be made a colony independent thereof, save only in -

the command of their militia. That. afterwards, on
the twenty-second day of December,: one thousand
seven hundred and tlnrty-one, the said -board of trade
reporzed further to the said lords of the privy council
and recommended that the western boundary of the
new charter of the colony, to be established in.South
Carolina, should extend-as far as that described in the
ancient patents granted by King Charles the second to
the late lords- proprietors of Carolina, whereby that
province was to extend westward in a direct line as-fa¢
as the South Seas. That afterwards, ‘on the ninth day
of June, in the year of our Lord one thousand ‘seven
hundred and thirty-two, his said ma]estv Georgc the.
Vol VI =, -~ N .
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second, by his letters patent, or royal charter, under
the great seal of the said kingdom of Great Britain,
did incorporate the said Lord,Viscount Percival and
others, the petitioners aforesaid, into a body politic
and corporate, by the name of ¢ The trustees for es-
tablishing the colony of .Georgia, in America, with per--
petual succession;” and did, by the same letters patent,
give and grant in free and commen socage, and not
in capite, to the said corporation and their successors,
seven undivided parts (the whole. into eight equal parts
to bt divided) of all those lands, countries and terri-
tories, 'situate, lying and being in that part of South
Carolina in America, which lies from a northern
stream of ariver there commonly called the Savannah,
all along the sea-coast to the southward unto the most
southern branch of a certain other great water or river,
called the Alatamaha, and westward from the heads of
the said rivers respectively in direct lines to the South
Seas, and all the lands Jlying within said boundaries,
with the islands in the sea, lying opposite to the eastern
coast of the same, together witl{ all the soils, grounds,
havens, bays, mines, minerals, woods, rivers, waters,
fishings, jurisdictions, franchises, privileges, and pre-
cminencgs within the said territories. That after-
wards, in the same year, the right honourable John
Lord Carteret, Baron.of Hawnes, in the county of*
Bedford, then Earl Granville, and heir of the late Sir
George Carteret, one of the' grantees and lords proprie-
tors aforesaid, by deed of indenture between him and
the said trustees for establishing: the colony of Georgia
in Amierica, for valudble consideration therein men-
tioned, did give, grant, bargain and sell unto the said
trustees for establishing the colohy of Georgia afore.
said, and their succéssors, all his one undivided eighth
part of or belonging to.the said John Lord Carteret
(the.whole into eight equal parts to be'divided) of, ip,
and to the aforesaid territory, seven undivided eight
parts ‘of which had been before granted by his said ma-
Jesty to said trustees.

And the jury further find, that one eighth part of
the shid territory, granted to the said lords proprietors,
and called Carolina as aforesaid, which eighth part be-
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longed to Sir George Carteret, and was not surrendered
as aforesaid, was afterwards divided and set off in-seve-
ralty to the heirs of the said Sir George Carteret in
that part of said territory which was. afterwards made

a colony by the name of North Carolina.. That after

wards, in the same year, the szid James Oglethorpe,
- Esq..one of the said corporation, for and:in the name
of and as agent'to the said corporation,-with' a large
nutiber: of other persons under his aithotity and. con-
trol, took possession of said territory,.granted as afore-
said to the said corporation, made a treaty with some
of the pative Indiais within said terrifory, i which,
for and in behalf of said corporation, he made purcha-
ses" of said Indians of their native rights to parts of
said territory, and erected forts. in several places to
keep up marks of possession. That afterwards, on-the
" sixth day of September, ifi the year last mentioned, on
the application of said corporation to the said board of
trade, they the said board of trade, in the name of his
said majesty, sent instractions to said Robert Johnson,
then Governor of South Carolina, thereby willing and
requiring him to give’all due countenance and. encou-
ragement for the settling of the said colony of Georgia,
by. being aiding and assisting to any settlers therein:
and further requiring him to causé to be registered the
aforesaid charter of the colony-of Georgia, within the
said province of South Carolina, and the same to be
entered of record by the proper officer -of the said
province of South Carolina. -

And the jury turther find, that the Governor of
. South Carolina, after the granting the sald charter of
the colony of Georgia, did exercise.jurisdiction- south

of the .southern limits of said colony of Georgia, .

claiming the same to be within.the limits of his go-
vernment; and particularly that he had the superiaten-
dency and control of a military post there, and did make
divers grants of land there, which lands have ever

FLeTouzn
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since been holden under his said grants. That aftere .

wards, in the year of our Lord one thousand seven
hundred and fifty-two, by deed of indenture made
between his said majesty, Geargé the second, of the
one part, and the said trustees for establishing the
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colony in America of the other part, they the said
trustees, for divers valuable considerations therein
expressed, did, for themselves, and their, successors,
grant, surrender, and yield up 'to his said majesty,
George the second, his heirs and successors, their said
letters patent, and ‘their charter of corporation, and all
right, title and authority, to be or continue a corporate,
body, and all their powers of government, and all
other powers, jurisdictions, franchises, pre-eminences
and privileges therein, or thereby granted or conveyed
to them; and did also grant and convey to his said
majesty, George the second, his heirs and successors,
all the said lands, countries, territories and premises,
as well the said one eighth part thercof granted by the
sad John Lord Carteret to them as aloresaid, as also
the said seven cighth parts thereof, granted as afore-
said by his said majesty’s letters patent or charter as
aforesaid, together with all the sojls, grourds, havens,
ports, bays, mints, woods, rivers, waters, ﬁshings,
jurisdictions, franchxses, privileges and pre-emmences,
within said territories, with all their right, title, inte-
rest, claim or demand ‘whatsoever in and to the pre-
mises ; and which grant and surrender aforesaid, was
then accepted by his said majesty for himself and his
successors; and said indenture was duly executed on
the part of said trustees, with the privity and by the
direction of the common council of the said corpora-
tion by affixing the common seal of said corporation
thereumo, and on the part of his said majesty by
causing the great seal of Great Britain to be thereunto
affixcd.  That afterwards, on the sixth day of Au-
gust, one thousand seven hundred and fifty-four,
‘his said majesty, George the second, by his royal com.
mission of that date under the great seal of Great Bri-
tain, constituted and appointed Jobn Reynolds, Esq.
to be captain-general and commander in chief in and
over said colony of Georgia in America, with the fol-
lowing boundarlcs, viz. lying from the most northerly
stream of a river therc commonly called Savannah,

all along the sea coast to the southward unto the most
southern stream of a certain other great water or river
called the Alatahama, and westward from the heads
of the said rivers respectively, in straight lines to the
South Seas, and all the space, circuit and presinct of
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land lying within the said boundarics, with the islands
in the sca lying opposite to the eastern coast of said
lands within twenty leagues of the same.  Thatafter-
wards, on the tenth day of lebruary, in the year of
our Lord one thousand seven hundred and sixty-
three, a definitive treaty of peace was concluded at
Paris, between - his catholic majesty, the King of
Spain, and his majesty, George the third, King of
Great Britain; by the tweuticth article of which trea-
ty, his said catholic majesty did cede-and guaranty,
in full right to his Britannic mzjesty, Florida, with fort
St. Augustin, and the bay of Pensucola, as well as all
that Spain possessed on the continent of North Ame-
rica, to the east or to the south east of the river Mis-
sissippi, and in general all that depended on the said
countries and island, with the sovereigniy, property,
possession, and all rights acquired by treaties or other-
wise, which the catholic king and the crown of Spain
had till then over the said countries, lands, places, and

their inhabitants ; so that the catholic king did cede and’

-make over the whole to the said king and the said crown
of Great Britain, and that in the most ample manner
and form.

That afterwards, on the seventh day of October,
in the year of our Lord one thousand seven hundred
and sixty-three, his ‘said majesty, “George the third,
King of Great Britain, by and with the advice of his’

“privy council, did issue his royal proclamation, there--

in- publishing and declaring, that he, the said King of
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Great Britain, had, with the advice of his said privy -

council, granted his letters patent, under the great seal
of Great Britain,-to erect within the countries and
islands ceded and comnfirmed to him by the said treaty,
four distinct and separate governments, styled and
called by the names ‘of Quebec, East Florida, West
" Florida and 'Grenada; in wbich proclumation the
said government of West Floridais described as fol-
lows, viz. Bounded to the southward by the gulf of
Mexico, including all islands within six leagues of the
toast from the river Apalachicola to_lake Pontchar-
train, to the westward by the said lake, the lake May.
repas, and the river Mississippi; to the noithward by
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?LE'"GHER a line drawit due east from that part of the river Mis-
pacw.  Sissippi-which lies in thirty one-degrees of north lati-
e tude, to the river Apalachicola or Catahoucheé; and
to the castward by the said river. And in the same
proclamation the said government of liast Florida is
described as follows, viz. bounded to the westward
by the guli; of Mexico and the Apalachicola river;
to the nortnward by a line drawp from that part of the
said river where the Catahouchee and Flint rivers
meet, to the source of St. Mury’s river, and by the
course of the said river to the Atlantic Ucean; and to
the east and south by the Atlantic Ocean and the gulf
of Florida, including all islands within six leagues of
the sea coast. And in.and by the same proclamation,
all lands lying between the rivers Alatamaha and St
TMary’s were declared to be annexed . to the said pro-
vince of Georgia; and that in and by the same pro-
clamation, it was further déclared by the said king as
follows, viz. ¢ That it is our royal will and pleasure
Jor the present, as aforesaid, o reserve under otir sove-
reignty, protection and dommmn for the use of the said
Indians all the land and territories not included within
the limits of our said three new governments, or
thhm the limits of the territory granted to the Hud-
son’s Bay Company, as also all the land and territories
lying to the westward of the sources of the rivers
which full into the sea from the west and north-west as
aforesaid; and we do hereby strictly forbid, on pain of
our dlspleasure, all our loving subjects from making
any purchases or settlements whatever, or takinhg pos-
session of any of the lands above reserved,- without
our special leave and license for that purpose first ob-
tained.”

And the jury find, that the land described in the
plaintiff’s declaration did lay to the westward of the
sources 9f the rivers which fall into the sea from the
west and north>west as aforesaid, That afterwards,
on the twenty-first day of Ndvember, in the year of our
‘Lord one thousand seven hundred and sixty-three, and
in the fourth year of the reign of said King George the
third, he the said king, by his royal gommission under
the preat seal of Great Britain, did constitute and ap-
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point George Johnstone, Esq. captain-general and go- Fiercuzs
“vernor in chief over the said province of West Floridain | ™ -
America; in which commission the said province was \ J=°%
described in the same words of limitation and extent, zs ‘
in.said proclamation isbefore set down. That after-

wards, on the twentieth day of January, in the yéar of -

" our Lord oné thousand 'seven hundred and sixty-four,

the said King of Great Britain, by his commission under

the great seal of Great Britain, did constitute and ap-

‘point James Wright, Esq. to be the captain-general and
governor ia chief in and over the colony of Georgia, by

the following bounds, viz. bounded on the north by the.

most northern stream of a rivér there commonly.cailed Su-

vannah, as far as the heads of the said river; and from

thence westward as far as our territories ektend ; on the

east, by the sea coasty from the said river Savannal

to the most southern stream of a certain other river,

called St. Mary;_(including all islands within twenty

leagues of the coast lying between the said. river Sa-

vannah and St. Mary, as far as the. head theréof;)

and from thence westward as far as our territories ex-

tend by the north boundary line of our praovinces of Eqgst

and West Florida, '

! That : fterwards, from the year one thousand seven
hundred and scventy-five, to the year one thousand
seven hundred and eighty-three; an open ‘war existed.
between the colonies’of New-Hampshire, Massachu-
setts Bay, Rhode Island and Providence Plantations,
Connecticut, Néw-York, New-Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North Carolina, South
Carolina and Georgia, called the United States, on the
one part, -and his, said majesty, George the third,
King of Great Britain, on the other part.  And on the
third day of September, in the year of our Lord one
thousand seven hundred and eighty-three, a definitive
treaty of peace was sigued and concluded at Paris, by
and between certain authorized commissioneis on the
part of the said belligerent powers, which was- after-
wards duly ratificd and confirmed by tht said two re-
spective powers ; by the first article of which treaty,
the said King George the third, by the pame of his - -
Britanoic majesty, acknowledged the aforesaid United |
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States to be free, sovereign and independent states;
that he treated with them as such, and for himself; bis
heirs and successors, relinquishes all Jaim to the go-
vernment, propriety and territorial rights of the same,
and every part thereof ; and by the second article of
said treaty, the weswern boundary of the United Siates
is a line drawn along the middle of the river Missis-
sippi, until it shatl intersect.the northérnmost part of
the thirty-first degree of north latitude; and the
southern boundary is a line drawa due east from the
determination of the said line, in the latitude of thir-
ty-one degrees north of the cquator, to the middic .of
the river Apalachicola or Catshouchee; thence along
the middle thereof to its junction with the Ejint river ;
theuce straight to the head of St. -Mary’s river; and
thence down along the middle of St. Mary’s river to’
the Atlantic Ocean, ‘ :

And the jury further find, that in the year, of our
Lord one thousand seven hundred and cighty-two, the
Congress of the United States did instruct the said
_commissioners, authorized on the part of the United
States fo negotiate and conclude the treaty aloresuid,
that they should claim in this negotiation, respecting
the boundaries of the United S:ates, that the ;aost
northern pait of the thirty-first degree of north latiiude
should be agreed to be the southern boundary of the
United States, on the ground that that was the south-
ern boundary of the colony of Georgia; and that the
river Mississippi should be agreed to be the western
boundary. of the United States, on the ground that the
-cojony of Georgia and other colonies, now states of the
United States, were bounded westward by that river;
and that ihe commissioners on the part of the United
States did, in said negounation, claim the same ace
cordingly, and that on those grounds the said south-
ern and western boundaries of the United . Staces
were agreed to by ihe commissioners on the part
of the King of ‘Great Britain. That afterwards,
.in the sanie vear, the legislature of the state of
Geofgja passed an act, declarivg her right, and
proclaiming her title to all the lands lying within
her boundaries to the river Missis-ipp. And
in the year of our Lord, one thousand seven hundred
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and eighty-five, the legislature of the' said state. of anrcusa
* Georgia established a county, by the name of Bourbop, ™ <.
on the Mississippi, and appointed civil officers for said i
county, which lies within’ the boundaries now deno- ’
minated the Mississippi territory; that thereupon a
dispute arose between the state of South Carolina and
the state of Georgia, concerning their respective boynd-
arles, the said states separaely claimin f the same
territory ;-and the said state of South Car lina, on the
“first day of June, in the year of our lord one thous
sand seven hundred and eighty-five, petitioned the
congressiof the United States for a hearing and deter-
mination of the differences and disputes subsisting be-
tween them and the state of Georgia, agreeably to the
ninth article of the then confederation and perpetual
pnion between'the United States of America; that
the said congress of the United States did thereupon
on the same day resolve, that the second Monday in
May then next following should be assigned for the
appearance of the said states of South Carolina and
Grorgla, by their lawful agents, and did then and there
give notice thereof to the said state of Georgia, by
serving the lchslature of said state with an- attested
copy of said petition of the state of South Carolitla,
and said resolve of congress. That afterwards, on
the eighth day of May, in the year of our lord one
thousand seven hundred and eighty-six, by the joint
consent of the agents of said states of South Carohna
and Georgia, the congress resolved that farther day
be given for the said hearing, and assigned the fif.
teenth day of.the same month for that purpose. ‘That
afterwards, on the eighteenth day of May aforesaid, the
said copgress resolved, that further dgy be given
for the. said hearing, and appointed the first” Mon-
day in. September, then next ensuing, for that pur-
- pose. That afterwards, on the first day of Septens.
ber then next ensuing, authorized agents from the
states of Carolina and Georgia attendqd in pursuance
of the order of congress aforesaid, and produced their
cx‘edentlals, which were read in, congress, and there
recorded, together with the acts of their respective
legislatures; which acts and crédentials authorized the
gaid agents to scitle and comvromise all the dxﬁerences
Vol VI. ’ o
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and disputes aforesaid, as well as to appear and repre-
sent the said states respectively before any tribundl
that might be created by congress for that purpose,
agreeably to the said ninth article of the confederations
And in conformity to the powers aforesaid, the said
commissioners of both the said states of South Caro-
lina and Georgia, afterwards, on the 28th day of
April, in the year of our Lord one thousand seven
handred and eighty-seven, met at Beaufort, ip the state
of South Carolina, and then and there entered into,
signed, and concluded a convention between the states

" of South Carolina and Georgia aforesaid. By the

first article of which convention it was mutually agreed

between the said states, that the most northern branch
or stream of the river Savannah from the sea or mouth
of such stream to the fork or confluence of the rivers
then-called Tugaloo and Keowee ; and from thence
the most northern branch or stream of said river Tu-
galoo, till'it intersects. the northern boundary line of

-South Carolina, if the said branch or stream of Tuga-

loo extends so far north, reserving all the islands in the
said rivers Savannah and Tugaloo, to Georgia; but
if the head, spring, or source of any branch or stream
of the said river Tugaloo. does not extend to the
north boundary line of South Carolina, then a west
course to the Mississippi, to be drawn from the head,
spring, or source of the said branch or stream of Tu-
galoo river, which extends to the highest northern la-
titude, shall for ever thereafter form the separation,
limit, and boundary between the states of South Caro-
lina and Georgia. And by the third article of the
convention aforesaid, it was agreed by the said states
of South Carolina and Georgia, that the said state of
South Carolina should not thereafter claim any lands
to the eastward, southward, south-eastward, or west of
the said boundary above established ; and that the said
state of South Carolina did relinquish and cede to the
said'state of Georgia all the right, title, and claim which
the said state of South Carolina had to the govern-
ment, sovereignty, and jurisdiction in and over the
same, and also the right and pre-emption of soil from
the mative Indians, and all the estate, property, and
claim which the said state of South Carolina had in or
to the satd lands.
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And the jury farther find, that the lind described i Frzrcuer
the plaintiff ’s declaration is situate south-west of the %
. o : - ECK.

boundary line last aforesaid; and that the same land -
lies within the limits of the territory granted to the
said lords proprietors of Carolina, by King Charles
the second; as aforesaid, and within the bounds of the
‘territory agreed to belong and ceded to the King of
Great Britain, by the said treaty of peace made in .se-
venteen hundred and sixty-three, as aforesaid; and
within the bounds of the United States, as agreed and
settled by the treaty of peace in seventeen hundred and
eighty-three, as aforesaid; and north’ of a line drawn
due east- from the mouth of the said river Yazoos,
where it unites with the Mississippi aforesaide That
-afterwards, on the ninth day of August, in the year of
-our lord one thousand seven hundred and eighty-se-
ven; the delegates of said state of South Carolina in

"~ “congress moved, that the said convention, made as
aforesaid, be ratified and confirmed, and that the lines
and limits therein specified be thereafter taken and re-
ceived as the boundaries between the said states of
South Carolina and Géorgia; which motion’ was by
the unanimous vote of congress committed, and the
same convention was thereupon entered of record on
-the journals of congress; and on the same day John
Kcan and Daniel Huger, by virtue of authority given .
to them by the legislature of said state of South Caro-
lina, did execute a deed of cession on the part of said
state of South Carolina, by which they ceded and

- ‘couveyed to the United States, in congress assembled,
for the benefit of all the said states, all their right and
title to that territory and tract of land included within
the river Mississippi, and a line beginning at that part
of the said river which is intersected by the southern
boundary line of the state of North Carolina; and
continuing along the said boundary line, uatil it inter-
sects the ridge or chain of mountains which divides
the eastern from the western waters; then to be cone
tinued along the top of the said ridge of mountains,
until it intersects a line tobe drawn due west from the
head of the southern branch of the Tugaloo river to
the said mountains, and theénce to run a due west course
to the river Mississippi; which deed of cession was
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thereupon received and entered on the journals of
congress, aml accepted by them.

The jury forther find, that the congress of the Uhi.
ted States did, on the sizth day of September, in the
year of our lord one thousand, seven bundred and eighe
ty. recommend to the several states in the union hav-
ing claims to western territory, to make a liberal ces-
sion to the United States of a portion of their respec-
tive claims for the common benefit of the union. That
afterwards, on the ninth day of August, in the year of
our lord one thousand seven hundred and eighty-six,,
the said congress resolved, that whereas the states of
Massachusetts, New-York, Conngcticut, and Virginia
had, in consequence of the recommendation of con-
gress on the sixth day of September aforesaid, made
cessions of their claims to western territory to the Uni-
ted States In congress assembled, for the use of the
United States, the said subject be again presented tothe
view of the states of N, Carolina, S. Carolina and Geor-
gia, who had not complied with so reasonable a propo-
sition ; and that they be once more solicited to consi-
der with candour and liberality the expectations of their
sister states, and the earnest and repeated applications
made to them by congress on this subject. That after-
wards, oa.the twentieth day of October, one thousand
seven huddred and eighty-seven, the congress of the
United Sthtes passed the following resolve, viz. that
it be and hereby is represented to the states of North-
Carolina and Georgia, that the lands, which have been

“ceded by the, other states in compliance with the re-

commenddtion of this body, are now seiling in large
guantities for public securities ; that the deeds of ces-
sion from the different states-have beén made without
annexing an express. condition, that they ‘should not
operate till the other states, under like circumstances,
‘made similar cessions; and that congress. have such
faith in the justice and magnanimity of the states of
North Caralina and Georgia, that they only think it ne-
cessary to call their attention to these circumstances,
not doubting but, upon consideration of the subject,
they will feel these obligations which will induce simi-
far cessions, and jusiify that confidence which has been
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placed in them. That afterwards, on the first day of FrzTeuen

February, one thousand seven hundred and eighty-
eight, the legislature of said state of Georgia, then
. duly convencd, passed an act for-ceding part of the
territorial claims of said state to the United States; by
which act the state of Georgia aurhorized her deles
gates in congress to convey to the United States the
territorial clais of said state of Georgia to a certain
tract of country bounded as follows, to wit: begin-
ning at the middle of the river Catabouchee or Apa-
lachicola, where it is intersected by the thirty-first de-
gree of north latitude, and from therice due north one
hundred and forty miles, thence due west to the river
Mississippi ; thence down the middle of the said-river
to where it intersects the thirty-first degree of north
latitude, and along the said degree to the place of be-
ginning ; annexing the provisions and counditions fol-
lowing, to wit: , That the United States in congress
assembled, shall guardnty to the citizens of said ter-
ritory a republican form of government, subject only
to such changes as may take place in the federal consti-
tution .of the United States ; secondly, that the naviga-
tion of all the waters included in the said cession shall
be equally free toall the citizéns of the United States;
nor shall any-tennage on vessels, orany duties what.

ever, be laid on any goods, wares, or merchandises

that pass up or down the said waters, uniess for the
use and henefit of the United States. ‘Fhirdly, that
the sum of one hundred and and seventy-one thousand
and twenty-eight dollars, forty-five cents, ‘which has
been expended in quieting the 'minds of the Indians,
and resisting their hostilities, shall be allowed as a
.charge against the United States, and be-admitted in
payment of the specie requisition of that state’s quotas
that have been or may be required by the United
States. Fourthly, thatin all cases where the state may
require defence, the expenses arising thereon shall be
“allowed as a charge against the United States, agreeably
to the articles of confederation.  Fifthly, that congress
shall guaranty and secure all the remaining territorial
rights of the stute, as pointed out and expressed by
the definitive treaty of peace between the United States
and Great Britain, the conveation between the said

v
Peck.

o .
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state and the state of South Carolina, entered into the
twenty-¢ighth day of April, in the year of our lord ont
thousand seven hundred and eighty-seven, and the
clause of an act of the said state of Georgia, describing
the boundaries thereof, passed the seventeenth day of
February, in the year one thousand seven huridred and
cighty-three, which act of the said state of Georgia,
with spid conditions annexed, was by the delegates of
said state in congress presented to the said congress,
and the same Was, after being read, committed to a
cormittee of congress; who, on the filteenth day of
July, in the said year one thousand seven hundred and
eighty-eight, made report thereon to congress, as fol-
lows, to wit: ¢ The committee, having fully consider-
ed "the subject referred to them, are of opinion, that
the cession offered by the state of Georgia cannot be
accepted on the terms proposed; first, because it ap-
pears highly probable that on ruoning the boundary
line between that state and the adjoining state or states,
a claim.to a large tract of country extending to the
Mississippi, and lying between the tract proposed to be
ceded, and that lately ceded by South Carolina, will be
retained by the said state 6f Georgia; and therefore the
and which the state now offers to cede must be too far
removed from the other lands: hitherto ceded to the
union to be of any immediate advantages to it. Second-
by, because there appears to be due from the state of
Georgia, on specie requisitions, but a small part of the

_ sum mentioned in the third proviso or condition be-

fore recited ; and it is improper in this case to allow a
charge against the specie requisitions of . congress
which may hereaftér be made, especially as the said
state stands charged to the United States for very cone’
siderable sums of money loaned. And, thirdly, because
the fifth proviso or condition before recited contains
a special guarainty of territorial rights, and such agua-
ranty has not becn made by congress: to any state, and
which, considering the spirit and meaning -of the con-
federation, must be unnecessary and improper. But
the committee are of opinion, that the first, secend, and
fourth provisions, before recited, and also the third,
with some variations, may be admitted ; and “that,

should the said state extend the bounds of her cessiomn,
5 .
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-~and vary the terms thereof as herein after mentioned,
congress may accept the same. Whereupon they sub-
mit thé following resolutions: That the cession of
claims to western* territory, offered by the state of
Georgia, cannot be accepted on the terms contdined in
her_act passed the first of February last. That in case
the said state shall authorize her delegates in congress
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to make a cession of all her territorial claims tolands -

west of the river Apalachicola, or west of a meridian
line running through or near the point where that river
intersects the thirty-first dégree of north latitude, and
shall omit the last proviso in her said act, and shall so
far vary the proviso respecting the sum of one hundred
and ‘seventy-one thousand four hundred and twenty-
eight dollars, and forty-five cents, expended in quieting
and resisting the Indians, as that the said state shajl
have credit in the specie requisitions of congtess, to
‘the amount of her specie quotas on the past requisi-
tions, and for the residue, in- her account with the
United States for moneys loaned, congress will accept
the cession.” ‘Which report béing read, congress re-
solved, that congress agree to the said report.

The jury further find, that in the year of our Tord
one thousand seven hundred and ninety-three, Thomas
Jeflerson, Esq, then secretary of state for the United
States, made a report to the then President of the Uni-
ted States, which was intended to serve as a basis of in«

structions to the commissioners of the United States -

for settling the points which were then in-dispute be-
tween the King of Spain and the government of the
United States; one of which points in dispute was,
the- just bodndaries between West Florida and the
southern line of the United States. On-this point,
the said secretary of state, in his report aforesaid,
expresses himself as follows, to wit: < As to bound-
ary, that hetween Georgia-and West Florida is the only
‘one which needs any explanation. It (that is, the court
of Spain) sets up a claim to possessions within the state
of Georgia; founded on her (Spain) having rescued them
by force from the- British during the late war. The
_following view’ of that subject seems to admit of-
no reoly. The several states now composing the Uni.
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ted States of America were, from thyir first establicha
ment, separate and distinct societies, dependent on no
other society of men whatever. They continued at
the-head of their respective governments the executive
magistrate. who presided over the one they had left,
and thereby secured in effect a constant amity with
the nation, In this stage of their government their
several boundaries were fixed, and particularly the
southern houndary of Georgia, the only one now in
question, was estsblished at the thirty. first degree of
latitude, from\the . Apalachicola westwardly. ihe
southern limits of Georgia dependi chiefly on, first, the
charter of South Carolina, &c. Secondly, on the pro-
clamation of the British king, in one thousand seven
hundred and sixty-three; establishing the boundary ve-
tween Georgii and Florida, to begin on-the Missis-
sippi, in thirtv-one degrees of north latitude, and run-
ning eastwardly to the Apalachicola, &e.  That after-
tards, on the seventh day of December, of the same
year, the commissioners of the United States for set-
tling the aforesaid* disputes, in their communications
with those of the King of Spain, express themselves
as follows, to wit: ¢ In this stage of their (meaning
the United States) government, the several bounduries
were fixed, and particularly the southern boundary of
Georgiu, the one now brought into question by Spain.
This boundary was fixed by the proclamatien of the
King of Great Britain, their "chief magistrate, in the
year ont thousand seven hupdred and sixty-three, at a
gime when .o other power pretended any claim what-
¢ver to any part of the country, through which it rua.
The boundary of Grorgia was thug.established: to be-
ginin the Missisippi, in latitude thirty-one north, and
running eastward to the Apalachicola, &c. From
what has been said, it results, first, that the boundary
of Georgia, now forining the southern limits of the
United States, was lawfully established in the year se-
venteen hundred and sixty-three. Secendly, that it
has been confirmed by the ouly jpower that could at any
time have pretensions to contese it.” )

That atterwards, on the tenth day of Augist, in the
year 1795, Thomas Pinckney, lsq. minister plenipe-
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tentiary of the United States at the court of .Spain, in Fretcrer
‘2 communication to the prince of peace, prime minis-.
ter of Spain, agreeably to:his instructions from the :
President of the United States on the subject of said.
boundaries, expresses himself as follows, to wit:

“ Thirty-two years have elapsed since all the .country.

on the left or eastern ,bank of the Mississippi, being

under the legitimate jurisdiction of the King of En«-

gland, that sovereign thought proper to regulate with.
precision the limits of Grorgia and the two Floridas,

which was done by his solemn proclamation, published

i the usual form; by which he established between

them precisely the same limits that,"near twenty ycars/

after, he declared to be the southern limits of the

.United States, by the treaty which the same King of

England concluded with them in the month of Novem-

ber, seventeen hundred and eighty-two.”

That afterwards, on thie 27th day of October, in the
year seventeen huadred and’ ninety-five, a treaty of
friendship, limits and ‘navigation was concluded be-
tween the United States and his-catholic majesty the
Kjng of Spain; in the second article of which treaty it
is agreed, that the southern boundary of the United
States, which divides their territory from the Spanish
colonies of East and West Florida, shall be designated
by a line beginning on the river Mississippi, at the north-
ernmost part of the thirty-first degree of north latitude,
which from thence shall be drawn due east to the mid-
dle of the river Apalachicola or Catahouchee, thence
along the middle thereof to its junction with the
Flint, thence straight to the head of St. Mary’s. river,
and thence down the ‘middle - thereof to the Adtlantic
ocean.”

But whether, upon the whole matter, the state of
‘Georgia, at the time of passing the act aforesaid, enti-
tled as aforesaid, as mentioned by the pluintiff, in his
assignment of the breach in the fourth count of his
declaration, was seised in fee-simple of all the territo-
ries and tenements aforesaid, and of all the soil thereof,
subject only to the extinguishiment of-the Indian title

Vol VI i . P
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to part thereof, the jury are ignoraut, and pray the'ad.
visement of the court thereon; and if the court are'of
opinion, that the said state of Georgia was 80 seised
at the time aforesaid, then the jury find, that the. said
state of Georgia, at the time of passing the act. afore-
said, entitled as aforesaid, ‘as mentioned by the said
Fletcher, in his agsignment of the breach in the fourth
coun of his declaration, was seised in fee-simple of
all the territories and tenements aforesaid, and of all
the soil thereof, subject only to the extinguishment of
the Indian title to part thereof, and the jury thereupon
find, that the said Peck his covenant aforesaid, the
breach whereof is assigned in the plaintiff’s fourth
count mentioned, hath not broken, but hath kept the
Same,

But if the court are of opinion that the said state of
Georgia was not o seised at the time aforesaid, then
the jury find, that the said state of Georgia, at the
time of passing the act aforesaid, entitled as aforesaid,
as mentioned by the said Fletcher, in his assignment of
the bréach in the fourth count of his declaration, was
not seised of all the territories. and tepements afore-
said, and of all the soil thereof, subject only to the ex-
tinguishment of the Indian title to part thereof; and
the juty thereupon. find, that the. said Peck his
covenant aforesaid, the breach whereof is assigned in
the plaintiff’s fourth -count mentioned, hath not kept,
but brokeun the same; and assess damages for the
plaintiff, for the breach thereof, in the sum of three
thousand dollars,and costs of suit.-

Whereupon it was considered and adjudged by the
court below, that on the issues on the three first counts,
the several pleas are good and sufficient, and that the
demuirer thereto be overruled; and on the last issue,
on which thete is'a special verdict, that the state of
Georgia was séised, as alleged’ by the défendant, and
that the defendant recover his costs.

Ti;e plaintiff sued out his writ of error, and thé¢ case
was twice argued, first by Martin, for the plaintiff in
error; and, by ¥. Qi Adams, and R. G. Harper, for the
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defendant, at February term, 1809, and again at.this Frrrenr:
term by Martin, for the plaintiffy and by Harper and v
Story, for the defendant. Pecx.

Martin, for the plaintiff in error.

- 'The first plea is no answer to the first count. The
breach of the covenant complained of is, that “the
legisluture had no authority to sell and dispose of”’ the:
land, but the plea is, that * the said Matthews, governor
of the said state, was fully and legally empow-red to
sell and convey” the land.  Although the governor had.
authority to sell, non constat that the legislature had.

The same objection applies to the second plea; it is
an answer to the inducement, not to the point of the
plea. The breach assigned in the setond count is,
* that the title which the state of Georgia at any time -
had in the premises was never legally conveyed to the
said Peck by force of the conveyances aforesaid.”

The improper influence upon the members of the
legislature was only inducement. )

‘The plea is, the défendat_xt had no notice nor know- .
ledge of the improper means used. It is no answer
to the breach assigned.

The same objection applies also to the third pleas

It appears upon the special verdict that the state of
Georgia never was seised in fee of the lands, They
belonged to the crown of Great Britain, and at the

revolution devolved upon the United States, and not
upon the state of Georgia,

When the colonies of North Carolina and Soutl*
Carolina were royal colonies, the king limited the
boundaries, and disannexed thesé lands from Georgia,_

Argument for the defendant in error.

The first fault of pleading is in thf;" declaration.
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"The breach of the covenant is not well assigned in the
first count. The.epvenant is, that the legislature had
good right to selly The breach assigned is, that the
legislature had no authority to sell. Authority and
right, are words of a different signification. Right
implies an interest: authority is 2 mere naked power.

But if the breach be well assigned, the plea is a.
substantial answer to it, for if the governor derived
full power and authority from the legislature to sell, the
legislature must have had that power to give. The
plea shows the title to be in the state of Georgia.

The objection is only to the form of the plea, which
canpot prevail upon a general demurrer.

Two questions arise upon the issue joined upon the
4th plea.

1st. Whether the title was in the state of Georgia ;
and, 2d. Whether it was in the United States.

At the beginning of the revolution the lands were
within the bounds of Georgia. These bounds were
confirmed by the treaty of peace in 1783, and recog-
nised in the treaty with Spain in 1795, and by the cés.
sion to the United States in 1802,

The United States can have no title but what is de-
rived from Georgia.

" The title of Georgia depends upon ‘the facts found
in the special verdict.

The second charter granted by George the 24 in
1732, includes these lands, the bounds of that grant
being from the Savanpah to the Alatamaha, and from
the heads of those rivers respectively, in direct lines,
e the South Sea.

It is not admitted that the king had a right to
enlarge or diminish the boundaries even of royal pro- .
vinces.



FEBRUARY, 1sla.. 117

The exercise of that right, even by parliament Frercaxs
itself, was one of the vielations of right upon. which v
the revolution was founded ; as appears by the declarp-
tion of independence, the address to the people of Que- i
bec, and other public documents of the time.

RPecke.

. This right, claimed by the king, was denied by Vir-
ginia and North Carolina in their constitutions, See
the article of the constitution of Virginia respecting
the limits of that state, and the 25th section of the de-
claration of rights of North Caralina. 1 Belsham’s Hist.
of Geo. 3d. The Quebec Act, and the Collection of. State -
Constitutions, p. 180, .o .

The right was.denied by the commissioners on the-
part of the United States, who formed the treaty, -and
was given up by Great Britain when the present line
was «¢stablished.

But the proclamation of 1763 did nat profess or in-
tend to disannex the western lands from the province
of Georgia. The king only declares that it is his royal
will and pleastire for the present, as aforesaid) to
reserve under his sovereignty, protection and dominion, .
Jor the use ot the Indians, all the lands and territories
lying to the westward of the sourées of the rivers
which fall into the sea from the west and north-west ;
and he thereby forbids his subjects from making pur-
chasés or settlements, or taking possession of the sanie.

This clause of the proclamation cannot -well be un-
derstood without the preceding section to which it
refers, by the words “as aforesaid.”

. The preceding clause is, ¢ that no goyernor or com-
mander in chief of our other colonies or plantations it
America, i. e, (other than the colobies of Quebec, East
Florida and West Florida,) do presume for the present
and until our further pleasure be known, to grant war-
rants of surveys, or pass patents for any lands beyond
the heads or sourcés of any of the-rivers, which fall
into the Atlantic ocean-from the west or north-west; .
or upon any lands whatever.which, not bhaving been
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- Frercuer ceded to, or purchased by us, as aforesaid, are reserved
v. to. the said Indians, or any of them.”
Peex. . -

==Y Then comes the clause in question, which is suppo-
ged to have disannezed these lands from.Georgia, as
follows: “ And we do further declare it to be our royal
will and pleasure for the present as aforesaid, to reserve
under our sovereignty, protection and dominion, for
the use of the'said Indians, all the land and territories
lying to the westward of the sources of the rivers
which fall into the sea from the west and northewest as
aforesaid,? &c.

It was a prohibition to a// the governors of a// the
colonies, and a reservation of a/l the western lands at«
tached to o/ thé colonies. But it was only a tempora-
ry reservation for the use of the Indians.

If this proclamation disannexed these lands from
Georgia, it also disannexed all the western lands from
all the other colonies. But if they were disannexed
by the proclamation, they were reannexzed three months
afterwards by the commission to Governor Wright, on
the 20th of January, 1764.

- It appears by the report of the attorney-general, as
well as by Mr. Chalmers’s observations, that it rever
was the opinion of the British government that these
lands were disannexed by the proclamation..-

Xf they were not reannexed before, they certainly
were by the treaty of peace.

At the commencement of the revolution, the lands
then belonged to and formed a part of the province of
" Georgia, :

By the declaration of independence the several states
weére declared to be free, sovereign and independent
states ; and the sovereignty of cach, not of the whole, was .
the principle of the revolution ; there was no connection
‘between them, but that of necessity. and self defence,
and. in what manner eack should contribute to the

6
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comimon cause, was 2 matter left to the discretion of
eachiof the states. By the second article of the confedera-
tion the sovereignty of each state is confirmed, and all the
rights of sovereignty are declared to be retained which
are not by that instrument expressly delegated to the
United States in congress assembled. It provides also
that no state shall be deprived of territory for the be-
nefit of the United States,

On the 25th of Pebruary, 1788, the legislature of
Georgia passed an act declaring her boundaries, before
the definitive treaty of peace. - This declaration of
Georgid was not contradicted by the United States in
any public act.

In 1785, Georgia passed an act erecting the county
-of Bourbon in that territory ; this produced a dispute
“with South Carolipa, which ended in the acknowledg-
ment of the right'of Georgia 6 these lands. (See the

third article of thie convention between South Carolina
and Georgia.) ’

“The sanie boundaries are acknowledged by the Uni-
ted States in their instructions, given by the secretary of
state, . Mr. Jefferson, in 1793, to the commisstoners
appointed- tosettle the dispute with Spain respecting
boundaries. -

The United States certainly had no claim at the-

commencement of the revolution, nor at the declara
tion of independence, nor under the articles of con-
federation. :

During the progress of the reyolution a demand
was made by two or three of the states, that crown
lands should be appropriated for the commion defence.
But congress never asserted such a right. They only
recommended that cessions of territory should be
made by the states for that purpoese. ' :

The journals of connge,‘ss are crowded with proofs
of this fact. See journals of congress, 16¢h September,
1776,-g0l 2. b 336, 30th of October, 1776. 15th

FrercHER
Vo
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October, 1777, vol. 3. p. 345. 2§tk QCcteber, 1777,
vol 3. ps 863, 22d Fune, 1778, vol 4o p, 262, 23d
and 25th Fune, 1778. p, 269. 17%9, vol 5. p. 49.
st May, 1779,v0l. 5. p. 158. 1s¢ Maich, 1781, Resos
tution of 1780, vol. 6. p. 123, 12th February, 1781,
vol. 7. p. 26. 1st March, 1781+ 29th Cctober,, 1782,
vols 8 p.—-

At the treaty of peace, there was no idea of a ces-
sion of land to the United States, by Great Britain.
The bounds of the United States were fixed as the.
bounds of the several states had been before fized. The
United States did not claim land for the United States
as a nation; they claimed only inright of the indivi-
dual states, Great Britain yielded the pnnclple of
she royal right to disannex lands from the colonies,
and acquiesced in the principle- contended for by the
United States, which was the old boundary - of the
several states. See Chief Justice. Jay’s opinion in
the case of Chisholm v. The State of Georgia, reported
in a pamphlet published in 17 93.

The United States then had no title by the treaty of
peace. She has since, (v1z. in 1788) declined accept-
ing a cession of the territory from Georgia, nft be-
cause the United States had already a title, but be-
cause the lands were too remote, &c. ’

There'is nothing in the constitution of the United
States, which can give her a title.- By the third section
of the fourth article the'claims of particular. states are
saved.

The public acts _since the adoption of the new con-
stitution are the instructions to the commissioners
in- 1793, to settle the boundaries with Spain. The
treaty with Spain, 27th October, 1795, The act -of
congress of 7th April, 1798, vol. 4. p.90, The act of
16th of May, 1800. The remonstrance of Georgia,
in December, 1800. - And the cession by Georgia
to the United States in- 1802. All these- public acts

. recognised the title to be i-Georgia.
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If then Georgia had good title on the 7th of Janua-
¥v,.1795, the next question is, had the egislature of -
that state a right to sell

By the revolution, all the right and royal prero~
gatives devolved upon the people of the.several states,
to beexercised in such manner as'they sheuld prescribe,
and by siich governments as they shouid erect. - The
right of disposing of the lands belonging to the
state naturally devolved upon the legisiative body ;
who were to enact such laws'as should authorize the
‘'sale and conveyance of them, The.sale its=if was not
a legislative act. It was not an act of st.vereignty,
but a mere conveyance ot title. 2 Tucker’s Bl Com.
53. 57. Montesquicu, be 26.” c. 16, 2 Dal. 820. 4
Dal. 14.Cooper v. Telfaire. Constitution of Georgia,
Art. 1. § 16. Digestof Georgia Laws of 7th June, 1777,
1780, 1784, 1785, 1788, 1789, and 1790: " " These
show the universal practice of Georgia in this respect.

A doubt has been suggested whether this power ex-
tends to lands to which the Indian title has not been

extinguished.

What is the Indian title? It isa mere occupancy
for the purpose of. hunting. It is not-like our. te-
nures; they haveno idea of a title to the soil itself, It
is-overrun by them, rather than inhabited. Itis not
atrue and legal possession. Vattel, b, 1. § 81.p. 37, and
§ 209, &.-2. § 97. - . Montesquieu, by 18. ¢. i2. Smith’s
Wealth of Nations, b. 5.¢ 1. Itis aright not tobe
transferred but extinguished. It aright regulated by.
treatics, not’ by deeds of conveyance.. It depends
upon the law of nations, not upon municipal right.

Although the power to extinguish this right by
treaty, is vested in congress, yet Georgia had a. right
to sell subject to the Indian claim. , The point has nver.
been decided in the courts of the United States, be-,
cause it has never. before been questioned. \

The fight has been exercised and reco‘gniscd.by
all the statess . .
Vol. VL Q
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There was no objection to the sale arising from
the constitution of Georgia. With regard to staze

 constitutions, it is not necessary that the powers should

be expressly granted, however it may be with the cone
stitutiob of the United States. But it is not constitu~

tional doctrine even as it applies to the logislature of
the United States.

The old articles of confederation limited the powers
of congress to those expressly granted.. But in the
constitution of the United States, the word expressly
was purposely rejected. See the Federalist, and
Fournals of House of Rep. 21st August, 1789. Four-

. nalqf Senate, Tth September, 1789.

But if the legislature of Georgia could only ex-

ercise powers expressly given. they had”no power to
abrogate thie contract.

A question has been suggested .from the bench
whether the right which Georgia had before the. extin.

_ guishment of the Indian title, 1s such a right as is sus-

ceptible of conveyance,. and whether it can be said to
be atitle in fee-simple?

The Europeans found the territory in possession of

-arude and uncivilized people, consisting of separate
. and independent nations. They had no idea of pro-

perty in. the soil but a right of occupation.- A right
not individual but national. This. is the right gained
by conquest. The Europeans always claimed and ex-
‘ercised the right of conquest over the soil. They
allowed the former occupants a part, and took to
themselves what was not wanted by the. natives. Even
Penn claimed ~under the right of conquest. - He took
pnder a‘charter from_ the King of England, whose
fight was the right-of conquest. Hence the feudal
tenures in this country. All the treaties with the In-
dianswere the effectof conquest. All the extensive grants
have been forced from them by successful war. The
conquerors permitted the conquered tribes to occupy
part of the land until jt should 'be wanted for the use
of the conquerors. Hence the acts of legislation
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fixing the lines and bounds of the Indian claims; Fieremerm

hence the prohibition of individual purchasers, &c. Prex
The rights of governments are allodial. The crown of

Great Britain granted lands to individuals, even while

the Indian claim existed, and there has never been a

question respecting the validity of such grants. 'When

that claim was extinguished, the grantee was always

admitted to have acquired a complete tile. The In-

dian title is a mere privilege which does not affect the

allodial right. :

The legislature of Georgia could not revoke a grant
once executed. It had no right- to declare the law
void; that is the exercise of a judicial, not a legislative
function. It is the province of the judiciary to say-
what the law #s, or what it was. The legislature can
only say what it shall be.

The legislature was forbidden by the constitution of
the United States to pass any law impairing the obliga-
tion of contract. . A grant’is a contract executed, and
it creates also ap implied executory contract, which is,
that the grantee shall continue to enjoy the thing grant-
ed according to the terms of the gran*

The validity of a law cannot be questioned because
undue influence may have been used in obtaining it.
However improper it may be, and however ‘severely
the .offenders may be punished, if guilty of bribery,
yet the grossest corruption will not authorize a judi-
eial tribunal in disregarding thelaw. -

This would open a source of litigation which could
" never be closed. The law would be differently deci-
ded by different juries; innumerable perjuries woutld
be committed, and inconceivable confusion would en-
sue.

But the parties now before the court are innocent
of the fraud, if dny has been practised. They were
bona fide purchasers, for a valuable consideration, with-
out notice of fraud. They cannot be affested by it.
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DMartin in reply.

All the western lands of the royal governments were
wholly disunnexed from the colonies, und .teserved for
the use of the Indians.  Georgia never.had title in
those lands. It is true that Great Britain did under-
take to cxtend the bounds of the royal provincess
The right was not denied, but the purpose for which it
was executed.

By the proclamahon, if offenders should escape into
those territories, they are to be arrested by the military
force and sent'ifnto the colony for trial,

In Governor Wright's commission the western
boundary of the.colony is not defined. The jury has
not found whether the lands were within Governor
Wright’s commission.

As to the Indian title.

The royal provinces were not bodies politic for the

_purpose of holding lands. - 1 he title of the lands was "

in'the crown., There is nd law authorizing the se-

. veral states to transfer their right subject to the Indian

title.” Xt was only a right of pre-emption which the
crown had.” This right was not by the treaty ceded to
Georgia, but to the United States. The land when pur=
chased of the Indians 1s to be purchased for the benefit
of the United States. There was only a possibility
that the United States would purchase for the benefit
of Georgia. - But a.mere possxblhty cannot-be sold or
granted.

The declarations and claims of Georgia could not
affect the rxghts of the Umted Statés. -

. An attempt was made in congress to establish the
principle that the land belonged to the United States ;

. but-the advoeates of {hat doctrine ‘were overruled by a

ajority.” This, however, did not decide the question
ol right, ’



FEBRUARY, 18l0. 125

The states which .advocated that principle did not
think proper to refuse to joinr the confederacy because
it was not inserted amony the artic! .s of confederauon,
but they protested ugainst their assent to the union bg-

ing -taken as evidence- ot thcxr abandonmc.nt of the.

principle.

Nor is the assent of congress to the commission for
. settiing’ the bounds between: South ‘Carolina and -Geor-
- g1a, evidence of an. acknowledgment, on the part -of

Fretcuer
v.
Peck.

-

the United States, that cither of' those states was enti-. -

tled to those lands. -
March 11,18us. -

MaRrsHALL, Ch. J. delivered the opinion of th(.
court upon the pleadings, as follows:

In'this cause there are demurrers to three pless filed
in the circuit court, and a special verdict found “on -an
issue joined on the 41b plea. The pleas were all sus-
tained, and judgment was rendered for the defendant.

To support this judgment, this court must ¢oncur in

overruhng all the demurrers; -for, if the plea to any.

onc of the counts be bad, the plamnﬂ" below i is cnutl d
to damages on that count,

The covenant, on which the breach inthe first count
is assigned, is in these words; that the ‘eglslature of
the said state, (Georgia, ) at the time of thé passing of
the act of 'sale aioresaid, hid good' right to ‘sell -and

dispose of the same, in manner pomted out by the smd i

act.” ) R - -
The breach of this covenant is assigned in thesc
words; “now the said Fletcher saith that, at the time
when the said act of the legislature of Georgia, enti-
tled an act, &c. was passcd, the said legislatare had no
duthority to sell and dispose of the tenements afere-
said, or of any part thereol, in the manner pomted out
in the said acs.” ) L.



FLETCHER
Y.
Pecxk.

PN

126 SUPREME COWURT U. S.

The plea sets forth the constitution of the state of
Georgia, and avers that the lands lay within that state.
It'then sets forth the act of the legislature, and avers
that the lands; described in the declaration, are inclu~
ded within those to be sold by the said act; and that the
governor was legally empowered to sell and convey the
premises.

To this plea the plaintiff demutred; and the defend-
ant joined in the demurrer.

If it be admitted that sufficient matter is shown, in
this plea, to have justified the defendant in denying the
breach alleged in the count, it must also be admitted
that he has not denied it.  The breach alleged is, that
the legislature had not authority to sell. The bar set
up is, that the governor had authority to convey. Cer-
tainly an 4llegation, that the principal has no ‘right to
give a power, is not denied by alleging that he has given
a proper power to the agent.

it is argued that the plea shows, although it does
not, in terms, aver, that the legislature had authority
to'convey. The court does not mean to controvert
this position, but its admission would not help the
tase. The matter set forth in the plea, as matter of
inducceent, may be argumentatively good, may war-
rant an averment which negatives the averment in the
declaration, but does not itself constitute that negative.

Had the plaintiff tendered an issue in fact ‘upon this
plea, that the governor was legally empoweéred to sell
and convey the premises, it would have been a depar-
ture from his declaration;. for the count to which this
plea is intended as a bar alleges no want of authority
in the governor. He was therefore under the neces-
sity of demurring.

,Bat it is contended that although the plea be sub.
stantially bad, the judgment, overruling the demurrer,
i3 correct, because the declaration is defective.

The defect alleged in the declarauon is, that the
6
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breach is not assigned in the words of the covenant.
The covenant is, that the legislature had a right to con-
vey, and the breach is, that the leglslaturc bhad no au-
-thurity to convey.,

FlprcEER
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It is not necessary that a breach should be assigned

in the very woras of the covenant. Ii is enough that
the words of the assignment show, niequivocally, a
substantial breachs The assignment. undér considera-
tion does show such a breachs  If the legislature had
no authority to canvey, it had no 1 “ight to convey.

It is, therefore, the opinion ot this court, that the
circuit court erred in overruling the demurrer to ‘the
first- plea by the defendant pleaded, and that their
judgment ought therefore to be reversed, and that
judgment on that plea be rendered for the plamuff’

After the opinion of the court was delivered, the
parties agreed to amend the pleadmgs, and. the cause
was continued for further consideration.

The cause having been again argued at this term,”

March 16, 1810,

Magrsuary, Ch. J. delivered the opinion of the’

court as follows :-

The pleadings being now amended, this cause comes -

on again to_be heard on sundry demurrers, ‘and on a,
.special verdict. -

The suit was instituted on several covenants con-

tained in a deed made by John Peck, the defendant

in error, conveying to Robert Fletcher, the plaintiffin -

error, certain lands which were part of a large purchase

made by James Guun-and- others, in the year 1795,
from the state of Georgfa, the contract for which was
made in the form of a bill passcd by the leglsiature of
that state, .

The first count in the declaration set for.th a breack
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in. the second covenant contained in the deed. The
covenantis, * that the legislature of the state of Geora
gia, at the- time of passing the act of sale aforesaid,
had good right to sell and dispose of the same in
manner pointed out by the said act.” The breach
assigned is, that the Jegislature had no power to sell,

The plea in bar sets forth the constitution of the
state of Georgia, and avers that the lands sold by the
defendant to the plaintiff, were within that state. It
then sets forth the granting act, and avers the power
of the legislature to sell and dispose of the premises
as'pointed out by the act.

To this plea the plaintiff bslow demurred, and the
defendant joined in demurrer. .

That the legislature of Georgia, unless restrained
by its own constitution, possesses the power of dispo=
sing of the unapprdpriated lands within its own limits,
in such manner as its own judgment shall dictate, is a
proposgion-not to be countroverted. ‘The only ques-

. tion, then, presented by this demurrer, for the consi-

deration of the court, is this, did the then constitution of
the state of Georgia prohibit the legislature to dispose
of the lands, which were the subject of this contract,

. inthe manner stipulated by the contract ?

The question, whether a law be void for its repu g-
nancy to.the constitution, is, at all times, a question
of much delicacy; which ought seldom, if ever, to be-
decided 'in the affirmative, in a doubtful case. The
court, when impelled by duty to render such a judg-
ment, would be unworthy of its station, could it be
unmindful of the solemn obligations which that station
imposes. But it is not on. slight implication and vague-
conjecture _ that the legislature is to be pronounced to
have transcended its powers, and its acts to be con-
sidered as void. The opposition between the constitue
tion and the law should be such that the judge fecls a
clear and strong conviction of -their incompatibility

with each other,

. . + .
In this case’ the court can perceive no such opposi-
tion. In the constitution of Georgia, adopted in the
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year 1789, the court can perceive no restriction on
the legislative power, which inhibits the passage of the
act’ of 1795. The courtcannot say that, in passing that

act, the legislature has transcended- its-'powersyand

violated the constitution.' o PR
In overruling the demurrer, therefore, to the first
plea, the circuit court committed no errof. " - -

The 3d covenant is, that all the title which the state
of Georgia ever had in the premises had been legally
conveyed to Jolin Peck, the grantor. T

The 2d count assigns, in substance,as a breach of
this covenant, that the original grantees from the state
of Georgia promised and-assured divers members of
the legislature, then sitting in general assembly; that
if the said members would assent to, and’ vote for, the

passing of the act, and if the sdid bill should pass,

such members should have a share of, and be interest-
ed in, all the lands purchased from the said state by
virtue of such law. And that divers of the said mem-
bers, to whom “the said promises. were -mvade, were
unduly influeniced thereby, and, under such influence,

did vote for the passing of the said bill; by reason

whereof the said law was anullity, &c. and so the title
of the state of Georgia ‘did not pass-to--the said
Peck, &c. ) e T R

The pleato this count, after protesting that the pro-
mises it dlleges were not madé, avers, that until after
the purchase made from the original-grasitees by James
‘Greenleaf, under whom the said Peck claims, -neither
the said James Greenleaf, nor the said Peck, nor any of
the mesne vendors betiveen the said Greenleaf and Peck,
had any notice or knowledge that any such promises or
assurances were made by the said original grantees, or
either of them, to any of the- members of the legislature
of the state of Georgia, - T 3

To this plea the plainti¥ demurred generzlly, and the
defendant joined in the demurrer.
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That corruption should find its way into the govern-
ments of our infant republics, and contaminate the
very source -of legislation, or that impure motives
should contribute to the passage of a law, or the
formation of a legislative contract, are circumstances
most deeply to be deplored. How far a court of
justice would, in any case, be competent, on proceed-
ings instituted by the state itself, to vacate a contract
thus formed, and to annul rights acquired, under that
contract, by third persons having no notice of the im-
proper means by which it was obtained, is a ques-
tion which the court would appraach with much cir-.
cumspection. It may well be doubted how far the

wvalidity of a law depends upon the motives of its

framers, and how far the particular inducements, ope-
rating on members of the supreme sovereign power.
of a state, to the formation of a contract by that power,
are examinable in-a court of justice, If the principle
be conceded, that an act of the supreme sovereign
power might be declared null by a court, in conse-
quence of the means which procured it, stilt would
there be much difficulty in saying to what extent those
means must be applied to produce this effect. Must
it be direct corruption, or would interest or undue
influence of any kind be sufficient? DMust the vitiz-
ting cause operate on a majority, or on what number
of the members? Would the act be null, whatevermight
be the wish of the nation, or would its obligation or
nullity depend upon the pubiic sentiment ?

it the majarity of the legislature be corrupted, it
may well be doubted, whether it be within the province
of the judiciary to control their conduct,- and, if less
than a majority act from impure motives, the principle
by which judicial interference would be regulated, is
not clearly discerned.

Whatever difficulties this subject might present,
when viewed under aspects of which it may be sus.
geptible, this court can perceive none in the particular
pleadings now under consideration,

This is not a bill brought by the state of Georgia, to
annul the contract, nor does it appear to the court; by
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this count, that the state of Georgla is dissatisfied
with the sale that has beeri made. "The case, as made
out in the pleadings, is simply. this.- One.individual
who holds lands in the state of Georgias tinder a deed
covenanting that the title of Georgia was in the grant-
or, brings an action of covenant upon this deed, and
assigns, as a breach, that some of the menibers of the
legislature were induced to vote in favour-of thelaw,
-which constituted the contract, by being promised -an
interest in it, and that therefore the act.is a mere
nullity.

This solemi: question cannot be brought thus col.
laterally and incidentally before the court. It would
be indecent, in the extreme, upon a private contract,
between two individuals, to enter into an inquiry
respecting the corruption of the sovel;;:iign power of a
state. If the title be.plainly deduced from a legisla-
tive act, which the legislature might constitutionally
pass, if the act be clothed with all the requisite forms
of a law, a court, sitting: as a court of law, cannot

Frezcupp
v. -
Pecx:
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sustain a suit brought by one individual against another
founded on the allegation that the act is a nullity,-in -

consequence of the impure motives which influenced
certain memibers of the legislature which passed the
law. ‘ -

The citcuit cowt, therefore, did right in overruling
this demurrer. :

The 4th covenant in the deed is; that the title to
the prermises has been, in no way, constitutionally or
legally impaired by virtue of any subsequent act of
anv subsequent legislature of the state of - Georgia.

The third count recites the undue-means practised
on certain members of the legislature, as stated in the
second count, and then alleges that, in consequence of
these practices, and of other causes, a subsequent legis-
lature passed ati act annulling and .rescinding the law
under which the conveyance to the original grantees
was made, declaring that conveyance void, and assert-
ing the title of the state to the lands it contained. The.
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count proceeds to recite at large, this rescinding act,
and concludes with averring that, by Teason of this
act, the title of the said Peck in the premises was con-
stitutionally and legally impaired, and rendered null
and void.

After protesting, as before, that no such promises
were made as stated in this count, the defendant agaih
pleads that_ himself and the first purchaser under the
original grantees, and all intermediate holders of the
property, were purchasers without notice’s

To this plea there is a demurrer and joinder,

The importance and the difficulty of the questions,
presented by these pleadings, are deeply felt by the
court,

The lands in controversy vested absolutely in James
Gunn and others, the original grantees, by the convey-
ance of the governox, made in pursuance of anmact of
assembly to which the legislature was fully competeat.
Being thus in full possession of the legal estats,
they, for a valuable consideraticn, conveyed portions
of the land to those who were willing to purchase
If the original transaction was infected with fraud,
these purchasers did not participate in it, and had no
notice of it. They were innocent. -Yet the legisla-
ture of Georgia has involved them in the fite of the
first parties to the transaction, and, if the act be valid,
has annihilated their rights also. )

The legislature of Georgia was a party to this trans.
action; and for a party to pronounce its own deed in-
valid, whatever cause may be assigned for its invalidity,
maust be considered as a mere act of power which must
find its_ vindication in a train of reasoning not often
heard in courts of justice.

But the real party, it is said, are the people, and
when their agents are unfaithful, the acts of those
agents cease to be obligatory,

1t is, however, to be recoll_ected that the people can
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act only by these agents, and that, while »\j}it'hin the
powers conferred on them, their acts- must be consi-

dered as the acts of the people: If the agents'be cor-.,

rupt, others may he chosen, and, if their contracts be
examidgable, the common sentiment, as well as com-’
mon usage of mankind, points out a mode by which
this examination may be made, and their validity deter=
mined. ’

If the legislature of Georgia was.not bound to sub-

-mit its pretensions to those tribuhals which are esta-
blished for the security of property, and to decide on
human rights, if it might claim to itself the power of

judgihg 1n its own -cuse, yet. there are certain great.

principles of justice, whose authority is universally
acknowledged, that ought not to be entirely disregard-
ed, ’ -

If the'legislature be its own judge in its own case,
it would seem equitable that its decision should be re-
gulated by those rules which would have regulated
the decision of a judicial tribunal.. The question
was, in its nature, a question of title, and the tribunal

Fietdees
\
Peox.

which decided it was either acting in-the charac. -

ter of a court of justice, and performing a duty usually
assigned to a court, orit was exerting 'a mere ct'of
power in which it was controlled only by its own wills

If asuit be brought to set aside' a conveyance ob-, .

tained by fraud, and the fraud be clearly. proved, the
conveyance will be set aside, as between the, parties ;
but the rights of third persons, who  are’ purchasers

without notice, for a valuable consideration, cannot be

disregarded. Titles, which, according to every legal
test, are pérfect, are acquired with that cpnfidence

which is inspired by the opinion that the purchaseris

safe. If there be any concealed defect, arising from

the conduct of those who had held the property long . -

before he acquired it, of* which he had no nétice, that
concealed defect cannot be set up against him, He
has paid his money for a title good at law, he is inno-
cent, whatever may be the guilt of other3, and equity
will not subject him to the penalties™ attached to . that
guilt. Al titles" would be insecure, and -the'inters
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Letcxen course between man and man would be very seriousty

peg,  obstructed, if this principle be overturned. '
s

v A court of chancery, therefore, had a bill been

brought to set aside the conveyance made tb James

Gunn and others, as beipg obtained by. improper prac-

tices with the legislature, whatever might have been

its decision as respected the original grantees, would

have been bound, by its own rules, and by the clearest

principles of equity, to leave unmolested those who

were purchasers, without notice, for a valuable consis

deration. -

If the legislature felt itself absolved from those rules
of property which are common to all the citizens of
the United States, and from those principles of equity
which are acknowledged in all our courts, its act is
to be supported by its power alone, and the same
power may devest any other individual of his lands, if
it shall be the will of the legislature so to exert it.

It is not intended to speak with disrespect of the
legislature of Georgia, or of its acts. Far from it.
The question is a general question, and is treated as
one:  For although such powerful objections ,to a
legislative grant, as are alleged against this, mdy not
again existy yet the principle, on avhich alone this re-
scinding act is to be supported, may be applied- to
every case to which it shall be the will of any legis-
lature to apply it. The principle is this; that a
legislature may, by its own act, devest the vested estate:
of any man whatever, for reasonsswhich shall, by
itself, be deemed sufficient.

In this case the legislature may have had ample:
proof that the original grant was obtained by practices
which can never be too much reprobated, arid which
would. have justified its abrogation so far as respected
those to whom crime was imputable., But the grant,
when issned, conveyed un estate in fee-simple to the
grantee, clothed with all the solemnities which law
can bestow. This estate was transferrable ; and those
svho purchased parts of it were not stained by that

4
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guilt which infected the original-transaction. Their
case is not distinguishable, from the ordinary case of

urchasers of a legal estate without knowledge of any
secret fraud which  might have led to_the emanation of
the original grant” According 'to the’ well known,
eourse of equity, their rights' could not be affected by
such fraud. Their situation was'the same, their. title
was the same, with that of every other member of the
community who holds land by regular-‘conveyances
from the original patentee. ’

Is the power of the legishature competent to the
annihilation of such title, and to a resumption of the
property thus held ? ' :

The principle asserted is, that' one legislature is.

_competent to repeal any act which a former legjslature
was competent to pass; and that one legislature cannqgt
abridge the powers of a succeeding legislature.

“The correctness of this principle, so far as respects

general legislation,. ‘can never be* controverted. 'But;’

Freroues
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if an act be done under a law, a succeeding legislature |

cannot undo it.” The past cannot be recalled by the
most absolute power. Conveyances have been made,
those conveyances have vested legal estatgs, and, if
those estates may be seized by the sovereign authority,
gtill, that they originally vested is a fact; and ‘cannot
cease to be a fact, ) . :

‘When, then, a law is in its nature a contract, when
absolute rights have vested under that contract, a re-
peal of the law cannot deVest those rights; and. the
act-of annulling them, if legitimate, is rendered so by
‘a power applicable to the case of every individual in
the community. o

It may well be doubted whether the nature of so-
ciety and of go%eympe_nt does not prescribe sqme limitg
to the legislative  power; and,:if any be prescribed,

where are they to be found, if the -property. of . an indi. -
vidual, fairly and honestly acquired, may be seized -

‘without compensation. - .
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Frerener  To the legislature all legislative power is granted ;
Poex.  but the question, whether the act ‘of transferring the
Ko o/ PrOpeTty of an individual to the public, be in the na-
ture of the legislative power, is well worthy of serious
reflection.

It is the peculiar province of ‘the legislature to pre-
scribe general rules for the government of society; the
application of those rules to individuals in society
would séem to be the duty of other départnients,
How far the power of ‘giving the law’ may involve
every other power, in cases where the constitution is
silent, never has been, 'and perhaps never can be,
definitely stated.

The validity of this rescinding act, then, might
well be doubted, were Georgxa a single sovereign pow-
er- Bat Georgla cannot be viewed as a single, un-
connected, soverelgn power, on whose leglslature no
otherrestrictions are imposed than may be found in its
own copstitution. -She is a part of a large empire;
she is.a member of the American unior; and ‘that
union has a coustitution the supremacy of which all
acknowledge, and which imposes limits to the legisla-
tures of the several states, which none claim a right
to pass. .The constitution of the United Stated de-
elarés that no ‘state shall pass any bill-of attainder, ex
post facts law, or law impairing the obligation of con-
tracts.

Doses the case now under consideration come within
this prohibitory section of the constitution?

In considering this very interesting question, we
immediately ask ourselves what is a contract? Isa
grant a contract?

A contract is 2 compact between two or more par-
ties, and is either executory or executeds An execue
tory coutract is one in which a party binds himself to
do, or not to do, a particular thing; such was the law
under which the conveyance was made by the gover-
nor. A contract executed is one in which the object
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of contract. is performed ; and this, says Blackstone,
differs in nothing from a grant. The contract between
Georgia and the purchasers was execyted by the grant,
A centract cxecuted, as well as one which is execu-
tory, contains obligations binding on' the parties. A
grant, in its own pature, amounts to an €xtinguishment
of the right of the grantor, and implies a contract not
10 reassert that right. A party is, therefore, always
tstopped by his own grant. '

Since, then, in fact, a grant is a contract executed,
the ‘obligation of which still continues, and since the
constitution uses the general term contract, without
distinguishing between thosc which are executory anil
.those which are executed, it must be construed to com-
prehend the latter as well as the former. A law, annuil-
ing conveyances between individuals, and declaring
that the grantors ‘should stand seised of their former
estates, notwithstanding those grants, woukl be as re-
pugnant to the constitution as a law discharging the ven-
dors of property from the obligation of exccuting their
contracts by conveyances. It would be strange if a
contract te convey was secured by the constitution,
while an absolute conveyance remained unprotected.

If, under a fair constructien the constitution,
grants are comprehended under ihe term contracts, is
a grant from the state excluded from the operation of
the provision? Is the clause to be considered asin-
hibiting the state from impairing the obligation of con-
tracts between two individuals, but as excluding from
that inhibition contracts made with itself?

The words themselves contain no such distinction.
They are general, and are applicable” to contracts of
every description. If contracts made with the state
are to be exempted from their operation, the excep~
tion must arise from the character of the contracting
party, not from the words which are employed,

. Whatever respect might have been fclt for the

state sovereignties, it is not to be disguised that the

framers of the constitution viewerl, with some appre-
Vol. YI. : S
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hension, the violens ‘acts ‘which anight grow out of

the feelings of the moment; and that the peoplé of

the United States, in adopting that instrament; have

manifested a determination to shield themselves and

their property from  the effects of those sudden and

strong passions to which men are exposed. The re-

strictions on the legislative power of the states are ob- .
viously founded in this sentiment; and the constitution

of the United States contains what may be deemed a

bill of rights for the people of each state.

No state-shall pass'any bill of attainder, &x post facto
Taw, or law impairing the obligation of contracts.

A bill of attainder may affect the life’ of an indivi«
dual, or may confiscate his property, or may do both.

In this form the powerof the legislature over the
lives-and fortunes of individyals is expressly restrain-
ed. What motive, then, for implying, in words which
importa general prohibition to impair the obligation of
contracts, an exception in favour of the right,to impair
the obligation of those contracts into which the state
may enter?

The state legislitures can pass no ex post fucto ldw.
An ex post fucto law is one which renders an act pu-

nishable in a manner in which it was not punishable

when it was committed. Such a law may inflict pe-
nalties on the person, or may inflict pecuniary penalties
which swell the public treasury. The legislature is
then prohibited from passing a law "by which a man’s
estate, or any part of it, shall be seized for a crime
which was not declared, by some previous law, to ren-
der him lable'to that punishment. - Why, then, should
violence be done to the natural meaning of words for
the purpose of leaving to the legislature the power of
seizing, for public use, the estate of an individual in
the form of a law annulling the title by which he holds
that estate? The court can perccive no sufficient
grounds for making this distinction. This rescinding
act would have the effect of an, ex post fucto law. It
forfeits the estate of Fletcher for a crime not commit-
ted by himsclf, but by those from whom he purchased.
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This cannot be effected in the formof an ex post facto
law, or bill of attainder; why, then, is it allowable in
the form of a law annulling the original grant?

The argument in favour of presumirg an ‘intention
to except a case, not excepted by the words of the con-
stitution, is susceptible, of some illustration froma prin-
ciple originally ingrafted in that instrument, though no
longer a part of it. The coustitution, as passed, gave
the courts of - the Uhnited States jurisdiction in suits

brought against individual states. A state, then, which-

violated its own contract was snable in the courts of the
Uhnited States for that violation. Would it have been
a defence in such a suit to say that the state had passed-
a law absolving itself from the contract? It is scarcely

to be conceived that such a defence could be set up.”

And yet, if a state is neither restrained by the general
principles of our political institutions, nor by the words_
of the constitution, from impairing the obligation of its
own contracts, such a defence would be a valid one.
This feature is nolonger found in the constitution; but
it aids in the construction of those clauses with which
it was originally associated,

It is, then, the unanimous opinion of the court, that,
in this case, the estate having passed into the hands of
a purchaser for a valuable consideration, without notice,
the state of Georgia was restrained, either by general

principles which are common to our free institutions,

or by the particular provisions of the constitution of
the United States, from passing 2 law whereby the
estate of the plaintiffin the premises so purchased could
be constitutionally and legally impaired and rendered
null and void.

In overruling the demurrer to the 5d ples, there-
iore, there is no error. ‘

The first covenant in the deed is, that the state of
Georgia, at the time of the act of the legislature thereof,
cntitled as aforesaid, was legally seised in fee of the
soil thereof subject only to the cxtinguishment of part
of the Indian title thereon.

Fretcngr
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The 4th.count assigns, as a breach’of this covenane,
that the right to the soil was in. the United States,
and net in Georgia.

To this count the defendant pleads, that the state of
Georgia was seised ; and tenders an issue on the fact
in which the plaintiff joins. On this issue a special
verdict is found.

The jury find the grant of Carolina by Chatles se-
cond to the Earl of Clarsndon and others, compreherd-
ing the whole country from 36 deg. 30 min. north lat.
to 29 deg. northlat., and from the Atlantic to the South
Sea. ’ ,

They find that the northern part of this territory was
afterwards erected into a separate colony, and that the’
most northern part of the 35 deg. of north Iat. was.the
boundary line between North and South Carolina,

That seven of the eight proprietox:s of the Carolinas
surrendered to George 2d in the year 1729, who ap-
pointed a Governor of South Carolina.

That, in 1732, George the 2d granted, to the Lord
Viscount Percival and others, seven eighths-of the terri-
tory between the Savannah and the Alatamaha, and ex-
tending wést to the South Sea, and that the remaining -
eighth part, which was still the property of the heir.of

Lord Carteret, one of the original grantees of Carolina,

was afterwards conveyed to them. This territory was
constituted a colony and called Georgia: .

That the Governor of South Carolina continued to
exercise jurisdiction south of Georgia.

That, in 1752, the grantees surrendered tothe crown.
That, -in, 1754, a governor was appointed by the
crown, with 4 commission describing the boundaries of -

the colony. =~ - . :

That a treaty of peace was concluded between Great
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Britaimr and Spain, in 1763, in which the latter ceded
to the former Florida, with Fort St. Augmtm and the
bay of Pensacola.

That, in October, 1763, the King of Great Britain
issued aproclammon, creating four new colonies, Que-

bec, Bast Florida, West Florida, and Grenada 5 and

prescribing the bounds of each, and farther declaring
that all the landsbhetween the Alatamaha, and St. Mary’s
should be annexed to "Georgid. The same proclama-

tior: contained a clause reserving, under the dominion

and protection of the crown, for the use-of the Indlanb,

all the lands on the western-waters, and forbidding 2

settlement on them, or a purchase of them from the- in-
dians. The lands conveyed to tlu. plamrx‘f lie on the
western waters, :

That, in November, 1763, a commission was issucd
to the Governor of Gcorgla, in. which the beundaries
of that province are described, as extending westward
to.the Mississippi. A commission, describing bounda-

ries of the same- e.\tem‘, was afterwai'ds gramed in 1764.

That a war broke out between Grc'\t'Brltam and

her colonies, which terminated in- a treaty of peace-

acknowledging ‘them’ as soverc lgn and mdependcnl
states. - .

That in April, 1787. a convention was entered into
hetween the staiés of South Carolina and Georgia set-
tling the boundary liae between them.

The jury afterwards describe the situation of the
lands menno'xcd mn the plaintiff’s declaration, in-such

‘manner that their lying within the limits of Georgia, as-

defined in-the proclamation of 1765, in the treaty. of

peace, and in-the convention hétween that state and

South Carolina, h..s not b..eu questwned.

The counscl for the plaintiff rest thcn' argument- on’

a single proposition. They contend that the reserva-
tion for-the use of the Indmns, cont'uned in thc pro-

FLETCHES.
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clamation of 1763, excepts the lands on the western
waters trom the colonies within whose bounds they
would otherwise have been, and that they were acquired
by the revolutionary war. Al acquisitions during the
war, it is contended, were made by the joint arms, for
the joint benefit of the United States, and not for the
benefit of any particular state.

The court does not understand the proclamation as
it is understood by the counsel for the plaintiff. The
reservation for the use of the Indians appears to be a
temporary arrangement suspending, for a time, the set-
tlement of the country reserved, and the powers of
the royal governor within the territory reserved, but
is not conceived to amount to an alteration of the
houndaries of the colony. If the language of the pro-
clamation be, in itself, doubtful, the commissions sub-
sequent thereto, which were given to the governors of
Georgia, entirely remove the doubt. ‘

The question, whether the vacant lands within the
United States became a joint property, or belopged to
the separate states, was a momentous question which,
at one time, threatened to shake the American confe-
deracy to its foundation. This important and danger-
ous contest has been compromised, and the compromise
is not now to be disturbed.

It is the opinion of the court, that the particula:
land stated in the declaration appears, from this spe-
cial verdict, to lie within the state of Georgia, and
that the state of Georgia had power to grant it.

Some difficulty was produced by the language of the
cavenant, and of the pleadings. It was doubted whe-
ther a state can be scised in fee of lands, subject to
the Indian title, and whether a decision that they were
seiscd in fee, might not be construed to amount to a
decision that their grantee might maintain an ejectment
for them, notwithstanding that title.

‘I'he majonity of the court is of opinion that the
nature of the Indian title, which is certzinly to be re-
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spected by all courts, until it be legitimately extin-
guished, is not such as to be absolutely repugnant to
geisin in fee.on the part of the state.

Judgment affirmed with costs.

Joinson, J. In thid case I entertain, on two points,

Fre1cRE
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an opinjon different from that which has been delivered -

by the court.

I do not hesitate to declare that a state does not pos-
sess the power of revoking its own grants. But I do
it on a general principle, on the reason and nature of
things: a principle which will impose laws .even on
the deity.

A contrary opinion can only be maintained upon the
ground that no existing legislature.can abridge the
powers of those which will succeed it. To a certain
extent this is certainly correct; but the distinctiog lies
between power and 1interest, the right of jurisdiction
and the right of soil.

The right of jurisdiction is essentially connected to..
or rather identified with, the national sovereignty. ~ To
pare with it is to commit 4 species of political suicide,
In fact, a power to produce lts'own annihilation is an
absurdity in terms. It is a power as utterly incom-
. municable to a political as to a natural person. But it
is not so’ with the interests or property of a nation.
Its possessions nationally are in nowise necessary 'to
its pollical existence; they are entirely accidental, and
may bé parted with in every respect similarly to, those
of the individuals who .compose the commimitys
When' the legislature have once conveyed their inte<
xest or property in any subject to the individual, they
have lost all control over it; have nothing to act upon;
it has passed from them; is. vested in the individual;
becomes intimately blénded with his existence, as es-
sentiaily s a5 the blood that circulates through his sys«
tem.. The government may indeed demand of him
the one or the other, not because they are not his, but
because whatever is his*is his country’s.
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As to the idea, that the grants of a legislature may
_be void because the legislature are corrupt, it appears

e~~~ 1o me to be subject to insuperable -difficuities.  The

acts of the supreme power of a country mwust be con-
sidered pure for the same reason that all sovereign acts
must be considered just; because there is¢no power
that can declare them otherwise. The absurdity in
this case would have been strikingly perceived, could
the party who passed the act of cession have got again
into power, and declared themselves pure, and the in-
termediate legislature corrupt.

Thesecurity of a people aganst the misconduct of
their rulers, must lic in the frequent recurrence to first
principles, -and the imposition of adequate constitus
tional restrictions. INor would it be dificult, with the
same view, for laws to be framed which would bring
the conduct of individuals under the review of ade-
quate tribunals, and make them sufler under the con-
sequences of their own immoral conduct.

I have thrown oug these ideas that I may have it
distinctly understood that my opiniea on this point is
not founded on the provision in the constitution of the
United States, relative to laws impairing the obligation
of contracts.- It is mucl to be regretted that words of
less equivocal  signification, had not been adopted in
that article of the constitution.. There is reason to
believe, from the letters of Publivs, which are well-
known to be ~ntitled to the highest respect, that the
object of the convention was to afford a general pro-
tection to individual rights against the acts of the. state
legislatures.  Whether the words, ¢ acts impairing
the obligation of contracts,” can be -construed to have
the same force as must have been given to the words
‘¢ obligation and effect of contracts,” is the difficulty in
my mind. .

Therz can be no solid objection to adopting the
techrical definition of the word “contract,”” given by
Blackstone. -The etymology, the classical signification,
and the civil law idea of the word, will all- support it.
But the dificulty arises on the word * obligation,”
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which certainly imports an existing moral or physical Frercuzr
necessity. ‘Now a grant or conveyance by no means ¥
necessarily implies the continuance of an obligation

beyond the moment of executing it. It'is most ge-

nerally but the consummation of a contract, is funefus-

officio, the moment it is executed, and continues after-

wards to be nothing more than the evidence that a cer-

tain act was done, ‘e :

I enter with great hesitation upon this question, be~
cause it involves a subject of the- greatest delicacy and
much difficulty. The states and the United States
are continually legislating on the subject of contracts,
prescribing the mode of authentication, the time within
which suits shall be prosecuted for them, in many cases
affecting existing contracts by the laws which they
pass, and declaring them to cease or lose their effect for
want of compliance, in the parties, with such statutory
provisions. All these acts appear to be within the

* most correct limits of legislative powers, and most be-
neficially exercised, and certainly conld not have been
intended to be affected by this constiwtional provision;
yet where to draw the line, or how to define or.limit
the words, ¢ obligation of contracts,” will be found a
subject of extreme difficulty.

To. give it the general effect. of a restriction of the
state powers in favour of private rights, is certainly go-
ing very far beyond the obvious and necessary import
of the words, and would operate to restrict the states
in the exercise of that right which every community
must exercise, of possessing itself of the property of
the individual, when necessary for public uses; a right
which a2 magnanimous and just government will never
exercise without amply indemnifying the individual,
and which perhaps amounts.to mothing- more than a
power to oblige him to sell and convey; when the pablic
necessities require ite - : : .

The other point on which I dissent from the opinion
of the court, is relative to-the judgment which ought to-
be given on the first -count. Upon that count we are

Vol VI. - T :
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called upon substantially to decide,  that the state of
Georgia, at the time of passing the act of cession,
was legally seised in fee of the soil, (then ceded,)
subject only to the extinguishment of part of the ln.
dian tile.” That is, that the state of Greorgia was sei«
sed of an estate in fee-simple in the lands in question,
subject to another estate, we know not what, nor whe-
ther 1t may not swallow up the whole estate decided to
exist in Georgia. It would seem that the mere
vagucness aud uncertainty of this covénant would be
a suflicient objection to deciding in favour of it, but to
me it appears that the tacts in the' case are sufficient to
support the opinion that the state of Georgia had not
a fee-simple in the land in question.

This is a question of much delicacy, and more fit-
ted for a diplomatic or legislative than ajudicial inquiry.
But I am called upon to make a decision, and I must
make it upon technical principles.

The question is, whether it can be correctly predica-
ted of the inserest or estate which the state of Georgia

. had in these lands, * that the staté was seised thereof,

in fee-simple.”

To me it appears that the interest of Georgia in
that land ‘amounted to nothing more than a. mere pos-
sibility, and that her conveyance thereof could operate
legally only as a covenant to convey or to stand seised
10 a use.

The correctness of this opinion will depend upon 2
just view of the state of the Indian nations. This
will be found to be very various. Some have totally
extinguished their national fire, and submitted them-
selves to the laws of the states: others’haye, by treaty,
acknowledged that they hold their national existence at
the will of the state within which they reside: others
retain a limited sovereignty, and the absplute pro-
prietorship of their soil.” The latter is the case

- of the tribes to the west of Georgia. We legis-

late upon thé condurt of strangers or citizens withia
their limits, but innumerable treaties formed with them
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acknowledge them to be an independent people, and the
unilorm practige of acknowledging their right of soil,
by parchasing from them, and restraining all persons
from encroaching upon their territory, makes it unne-
cessary to insist upon their right of soil.  Can, then,
one nation be said to be seised of a fee-simple in lands,
the right of soil of which is in another nation? It is
awkward to apply the technical idea of a fee-simple t6
the interests of a nation, but I must consider an abso-
Jute right of soil as an estate to them and their heirs,
A jce-simple estate may be held in reversion, but our
law will not admit the idea of its heing limited after a
fee-simple.  In fact, if the Indian nations be the abso-
lute proprietors of their soil, no other pation can be
said to have the same interestin it.  What, then, prac-
tically, is the intcrest of the states in the soil of the
Indians within their boundaries? Unaflected by par-
ticular treaties, it is nothing more than what was assu-
med at the first settlement of the country, to wit, a

right of conquest or of purchase, exclusively of all’

.competitors within' certain defined limits. Al the re-
strictions upon the right of soil in the Indians, amount
only to an exclusion of all competitors from their
markets; and the limitation upon their sovereignty
amounts to the right of governing every person within
their limits except themselves. If the interest in Geor-
gia was nothing more than a pre-emptive right; how
could that be called a fee-simple, which was nothing
more than a power to acquire a fee-simple by pur-
chase, when the proprietots should be pleased to sell?
And if this ever was anv thing more than a mere pos-
sibility, it certainly was reduced to that state when the
state of Georgia ceded, to the United States, by the
constitution, both the power of pre-emption and of
conquest, retaining for itself only a resulting right de-
pendent on a purchase or conquest to be made by the
United States.

I have been very unwilling to proceed to the deci-
sion of this cause at all. It appears to me to bear
strong evidence, upon ihe face of it, of being a mere
feigned case. Itis our duty to decide on the rights,
but not on the speculations of parties. My confi-

Fortcues
v.
Peck.

-~
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Masstz  dence, however, in the réspeeinble gentlemen who have
v. been engaged for the partics, has induced me_to aban-
WaTTS  don my scruples, in the belief that they would never
congent to impose a mere feigned cogse upon this

court.

——t (D [

MASSIE v. WATTS.

et

_The practice  THTS was an appeal from the decree of the circuit
s c;ﬁ*'{:‘jﬁ‘g court of the United States, for the district of Ken-

to  ascertain tucky, in a suit in equity brought by Watts, a citizen
the fucts i of Virginia, against Massie, a citizen of - Kenfucky,
sesie incorrect, to compel the latter to convey to the former 1,600
a c;‘;“ i acres of land in the state of Ohio, the defendant having
one who has obtained the legal title with notice of the plaintifi’s
the  prior equitable title.

ey st | o

e eidestpa-  The bill stated that the defendant Massie (the ap-
tent o Tocat, pellant) had contracted with a certain Ferdinand Oneal,
and if it be to locate and survey for him a military warrant for
a mere QUeEs- 4 OG0 geres in his name, (which the plaintiff afterwards
tion of title,

must be tri- purchased for a valuable consideration,) and to receive
e the dis- for his ervices in locating and surveying the same,
the landlies. the sum of 50/ which the plaintiff paid him. That the

But ifoiflcgle défendant located the said warrant with the proper
Sract, or trust, Surveyor, and being himself a surveyor, he fraudulently
or fraud, it is made a survey purporting to be a survey of part of
tobe tried " the entry, but variant from the same, and contrary to

where the de- law, whereby the survey was entirely removed from
{ee“t!('i‘:]td_ m3Y the land entered with the surveyor, for the fraudulent
~ ¥, by any purpose of giving way to a claim of the defendant’s
T iy Which he surveyed on the land entered for the plaintiff,
entry, it can be whe.reby the plain.ti{f lost the land, and .the defendant
igg?:r‘fﬁ;}rsﬂ;e obtained the legal title. That the land adjoins the town of
port it. Clillicothe, and is- worth fifteen dollars an acre. - The bill

When 2 prays that the defendant mav be compelled to convey the



